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PRELIMINARY CONSIDERATIONS

1. As the Court has been repeatedly informed, following the frand committed with
the 1899 arbitral award. the Bolivarian Republic of Venezuela has maintained a historic
position of not submitting to third-party disputc scttlement mechanisms (including the
International Court of Justice) matters relating to its vital interests, such as its independence
and territorial integrity. This position seeks to protect the most sacred interests of our

Nation 1n all intcmational spaccs and mechanisms.

2. For that rcason, Venczucla has not madce the declaration provided for in article
36(2) of the Statute of the International Court of Justice, which ipso facto recognizes the
binding jurisdiction of the Court to settle disputes relating to the interpretation of a treaty

and any question of intcrnational law, among other matters.

3 In other words. although Venezuela is a State party to the Statute of the
International Court of Justice, it is onc of the 119 Statcs that do not recognize the
compulsory junsdiction of the Court, provided for in Article 36(2) of the Statute, as docs

the Cooperative Republic of Guyana itself.

4, In fact. in 1945, on the eve of the entry into force of the Statute of the Court,
Venczucla submitted a draft article 36, which ¢xcluded compulsory jurisdiction in cascs of
disputes already submitted to other peaceful means of dispute settlement and in cases of
disputes resulting from actions which had occurred prior to the signing of the Statute
(1945). Both prcmiscs cxcluded the Court’s junisdiction for the boundary casc between

Venezuela and Guyana.

3. In the same vein, within the Umited Nations, Venezuela has made twelve specific
statements against the compulsory jurisdiction of the Court., demonstrating a consistent

position in this rcgard.

6. In addition, Venczucla has refrained from ratifving treatics at the Inter-Amcrican

level that ipso facfo recogmises the compulsory jurisdiction of the Intemational Court of



Justice to resolve legal disputes that arise between States in this region, as is the case with

the Amcncan Treaty on Pacific Scttlement or “Pact of Bogota™ of 1948,

7. Venczucla has also made cxpress rescrvations to international trcatics that confer
jurisdiction on the International Court of Justice. For example, at the time of ratification of
the United Nations Convention against Transnational Organized Crime, it made a

rescrvation to article 33, paragraph 21, in the following tcrms:

“Pursuant to article 35, paragraph 3, the Bolivanan Republic of
Venczucla declares that it cnters an cxpress rescrvation concerning
the provisions of paragraph 2 of this article. Consequently, it does
not consider itself bound to submit to arbitration as a means of
settling disputes, nor does it recognize the compulsory jurisdiction
of the Intcmational Court of Justice. ™

8. Also, when it has signed bilateral treaties providing for third-party dispute
scttlement mechanisms, Venczucla has ¢xpressly indicated that such mechanisms arc not
applicable to issues related to its independence and territory. For example, article 11 of the
Treaty of Non-Aggression, Conciliation, Arbitration and Judicial Scttlement between

Colombia and Venezuela (Bogota, 17 December 1939) states the following:

“Article I, The two High Contracting Partics undertake to submit, in
accordance with the provisions of this Treatv. to the procedures for
peaceful settlement established herem. disputes of any nature or
arising for anv reason whatsoever between them which have not been
possible to scttle amicably by ordinary diplomatic mcans, with the
cxception onlv of thosc which concern the vital interests.

independence or territonal inteeritv of the Contracting States ™

9, Venczucla's historical position is cxpressly contained in the Geneva Agreement of
1966, which does not recognize the junisdictional forg as the fniendly way to achieve a

practical and satistactory solution for both parties. as Venezuela ratified to the UN

! United Nations, Convention against Transnational Organized Crime, 2000, UNTS, Vol. 22235,
p. 209.

2 Treaty of Non-Aggression. Conciliation. Arbitration and Judicial Settlement between Colombia
and Vencrucla, Bogota, 17 December 1939, UNTS, Vol. 1257,
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Secretary-General before his decision to choose the International Court of Justice as a

mcans of scttling the disputc.

10. By wvirtuc of the above, since 2018 Venczucla formally opposcd the allcged
jurisdiction of the Court to hear the unilateral claim filed bv Guyana, additionally
considering that it has not consented in any way to its jurisdiction for said dispute, under

Article 36(1) of the Statute.

l1. Indced, there is no basis on which to cstablish, cven prima facie, the jurisdiction of
the Court to hear Guyana’s unilateral claim. In the absence of recognition of compulsory
jurisdiction, the express consent of both parties is indispensable in order to bring the matter
before the Court. Venczucla has ncver given such conscnt, nor can it be inferred from the
content of Article 1V of the Agreement to Resolve the Controversy over the Frontier

between Venezucla and British Guiana (Geneva Agreement).?

12. Notwithstanding the abovce, in its questionable 2020 judgment, the Court claimed
jurisdiction to hear Guyana’s unilateral claim by interpreting Article 1V of the Geneva
Agrecement in isolation and contrary to the spirit of the Agreement. ln doing so. it
overlooked the fact that the purpose of the Geneva Agreement, as stated in its preambular

part, is to settle the dispute amicably “in a manner acceptable to both parties.”

13. This decision seecks to take away from the State an essential element of its
cxistence, such as its sovercignty, artificially constructing a consent to the junisdiction of
the Court that has never been granted. In practice, the junsdictional immunity of the
Venezuelan State has been violated and, therefore, its right not to be subjected to a trial

without a Icgal or Icgally rational basis,

14. Venczucla's historic position in rclation to the jurisdiction of the Court has recently

been ratified by the Venezuelan people in the consultative referendum held on 3 December

* Venezuela and United Kingdom of Great and Northern Ireland. Agreement to Resolve the
Controversy over the Frontigr between Vengzucla and British Guiana, Geneva, 17 February 1966
(Gengva Agreement) (Annex 6).



2023. which voted in favour of not recognizing the jurisdiction of the International Court

of Justice to resolve the termtorial controversy over Guayvana Escquiba.

L5 Likewise, in accordance with Article 6 of the Organic Law for the Dcfencee of
Guayana Esequiba, published in the Official Gazette of the Bolivarian Republic of
Venezuela No. 6,798, dated 3 April 2024;

“Article 6. The Bolivarian Republic of Venezuela shall not submit to
third-party dispute resolution mechanisms, including arbitration and
the junisdiction of the Intemational Court of Justice, matters relating
to its independence and tormtorial intcgrity.

The National Executive shall expressly reserve in any international
trcaty that providcs for mcchanisms for the resolution of disputes by
third parties, excluding from the application of such mechanisms all
matters related to its vital interests, such as its independence and
territorial integrity.

The Bolivarian Republic of Venezuela shall use the procedural
means available to it to reject the claims of any tribunal or Court,
including arbitral tribunals and the Intcrnational Court of Justice, to
grant itself junsdiction to hear or resolve matters relating to its
independence and territonial integrity.

Public officials, authoritics and rcprescntatives of the public
authonties. as well as citizens. shall refrain from enforcing, causing
to be enforced or collaborating in the enforcement of awards,
judgments, orders or any type of decision, interlocutory or final,
1ssucd by any court or tribunal whosc junsdiction 1s not rccognized
by the Republic, cxecpt that such decisions consist in the rejection of
the junisdiction or the recognition of the lack of junsdiction of the
aforementioned courts or tribunals to hear or resolve matters relating
to their independence and territorial integrity.”

16.  Notwithstanding all of the above, the Bolivarian Republic of Venezuela, in
order not to leave any room for inertia and the vacuum implied by the defence of
the historical truth and its legitimate rights through peaceful mechanisms, has

decided to present its Counter-Memorial to expose to the world the violation of its
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right to due process and the claim of confiscation of the rights that historically
correspond to it over the territory of Guayana Esequiba, concocted through the
instrumentalization of the International Court of Justice in a fabricated case that

clearly violates international law.

17. In view of the foregoing, this document in no way implies recognition of the
Jurisdiction and competence of the Court over the territorial controversy over Guavana

Escquiba, nor of the decision it may adopt on this matter, whatcver it may be.



CHAPTER 1: INTRODUCTION
L THE ORIGIN OF THE CONTROVERSY

1.1 As will bc shown in this Counter-Mcmonal, the territorial controversy between
Veneczucla and Guyana is the outcome of an outragcous succession of lics, manipulations,

forgernies, frauds, abuses, and other wrongdoeings, to the systematic detriment of Venezuela.

1.2, The evidence confirms that the territorial controversy between Venezuela and
Guyvana 1s thus the outcome of a blatant policy of progressive usurpation of Venczuclan
territory, carried out by the British Empire after Venezuela's independence by forging a
non-existent territorial controversy, falsifving maps, establishing gold mining camps
through furtive incursions. simulating a non-cxistent terntonal occupation and, finally,

depriving Venezuela of its territory through the fraudulent Paris Arbitral Award of 1899.

13.  The United Kingdom bumed “thousands of documents detailing some of the most
shamcful acts and crimes™ committed during the cra of the British Empire.* Not only did
the United Kingdom never recognise the wrongfulness of its past conduct vis-cr-vis
Venezuela, as duly explained in the following Chapters, but it also maintains “classified™
archives related to the “Sovercignty disputc over borders between British Guiana and
Venezuela™ ® Moreover, even if the UK disclosed the current “classified” documents, the
most embarrassing ones for it will never come to light because they were submitted to “the
purge”. Indced, before granting independence to its colonics, the UK, fullv awarc of its

svstematic wrongdoings, implemented an instruction codenamed “Operation Legacy™,

4 “Britain destroyed records ol colonial crimes”, The Guardian, 13 April 2012 (available at:
https;//www theguardian.com/uk/2012/ap1t/18/britain-destroved-records-colonial-crimes).

* Sovereignty dispute over borders between British Guiana and Venezuela. The National Archives
(availablc at: hitps://discovery nationalarchives.gov.uk/details/t/C342332),
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ordering a vast destruction of all colonial archives that “might embarrass Her Majesty’s

government”.® This policy was systcmatically implemented in British Guiana.’

L4, Venczucla is compelled to add that, far from acknowledging its shameful conduct
that led to the ternible outrage culminating in the 1899 Arbitral Award, the United Kingdom
has continued to interfere in the relation between Venezuela and Guyana, sending its
military ships to trv to force, by threat, Venczuela to renounce to its histonie claim, while
further meddling in Venezuela’s intemal matters. seeking to attract followers to abandon
the legitimate claim of Venezuelans to their territory. through the support political

opponents under the condition that they drop Venczucla®s Iegitimate claim to its territory

1.5, What motivatcs UK’s policy, as in colomal tim¢s, has nothing to do with
intgrnational law, During colonial times, its motivation was lust for gold and the
domination of the Ornoco to guarantce geo-stratcgic control of South America.® Today it

1s its greed for black gold.

11, THE 1966 GENEVA AGREEMENT

1.6. It was precisely in order to set aside this lamentable past that the Geneva
Agreement was concluded in 1966, in the context of Guvana’s decolonization process. The
Agrcement represcnts the affirmation of the unacecptable nature of the territonal situation
resulting trom the deplorable British expansionist history just evoked. culminating in the

shamctul 1899 Arbitral Award, and sought to lay the foundations for an amicable rcsolution

¢ UK Government, Cary report on release of the colonial administration files, Independent report.
24 Fcbruary 2011, p. 1 (availablg al:
hitps://asscts.publishing.scryice.gov.uk/media/5a824499¢5274a2¢87dc2089/cary -repori-r¢lease-
colonial-administration-filcs.pdrl).

? “Revealed: the bonfire of papers at the end of Empire”. The Guardian, 29 November 2013
(available  at: https:/Avww . theguardian com/uk-news/2013/nov/29/revealed-bonfire-papers-
empire).

¥ “Revealed: Sceeretive British unit planning for “reconstruction” ol Vencrucla®, Canary, 13 May
2020  (available at: hitps://www thecanary.co/uk/2020/03/13/revealed-secretive-british-unit-
planning-for-reconstruction-of-venezuela/).

? “UK business mission to Guvana seeks expansive investment opportunities”, Oil Now.
27 November 2023 (available at: hitps://oilnow . gy/[calurcd/uk-busingss-mission-lo-guyana-sceks-
¢xpansive-investment-opportunitics/).



of the territorial controversy in a practicable and equitable manner that is acceptable to both

Partics.

1.7. As will bc shown bclow, contrary to what Guvana contcnds, the Gencva
Agreement of 1966 has not been concluded to determining the invalidity of the 1899
Award, an issue that had been frankly overcome. Instead, the Agreement has been
concludcd to commit the Partics to resolve the controversy in sccking a practicable and
equitable solution that is duly acceptable to both. To assist them in this endeavour, the
Geneva Agreement establishes a mechanism that requires the Parties™ substantial
cngagement in undoing a grotesque territorial disposscssion, in a way that will lcad to a

balanced and acceptable solutions for both Venezuela and Guyana.

1.8.  The Parties’ efforts to reach a mutually acceptable solution is reflected, as this
Countcr-Mcmonal demonstrates, in the work of the Joint Commission, the Port of Spain
Protocol, and the negotiations under the good offices of the Secretary-General of the United
Nations. As will be shown below, the Co-operative Republic of Guyana was committed to
finding a mutually acceptable solution until 2015, when the "world class oil discovery”
was made and its alliance with Exxon Mobil was sealed. Nevertheless, and contrary to what
Guyvana is claiming today through an unpreccdented campaign of misinformation, Guvana
was and is legallyv bound to find a mutually acceptable solution in accordance with the

(Geneva Agreement. as will be demonstrated below.

1I1. GUYANA’S BREACH OF THE GENEVA AGREEMENT

1.9. Unfortunately, Guyana did not stick to its own word, and, under the perverse
influenee of transnational companics, reproduced the outrageous practice of its ancicent
colonial power. Advised by lawvers paid with funds provided by Exxon Mobil and with
the support of the United States State Department machine, Guvana transgressed the 1966
Geneva Agreement and pushed the United Nations Scerctarv-General, normally bound to
act as a neutral third-party, to take sides with its cause, espouse its thesis, and refer a
truncated version of the territorial controversy to the Court. Venezuela will never accept

such a farce.



1.10.  Indeed. it is now known for a fact, as will be fully demonstrated below, that in
2015, whilc a process of good offices under the auspiccs of the United Nations Sceretary-
General was in full swing, Guyana, together with the American firm Exxon Mobil, anxious
to secure access to and exploit a “world-class oil discovery™ in the maritime arca off the
coast of Guavana Escquiba,'’ took thc final decision that the controversy will be
adjudicated by the International Court of Justice.!! This decision was then followed by a
campaign of pressure on the United Nations, in particular on the United Nations Secretarv-
General, aiming at influencing him so that he would side with Guyana and cndorsc this

unilateral decision.

L.11.  In the meantime. Guyana adopted an aggressive strategy of blocking the process
carmcd out undcer the Geneva Agreement. And although an extension of the time devoted
to searching a solution to the territorial controversy through good offices with mediation
“elements™ had been decided and formally agreed by Guyana, Guyana had no intention at
all to act in good faith, as 1t committed to undcer the Geneva Agreement. Having alrcady its
definitive plan in place since 2015, Guvana sat back and waited for time to pass during
meetings with the Good Officer, while, at the same time, “intcnsif]yving| its bilatcral
activism with other countries™ to pressurc the United Nations Scerctary-General, as openly
admitted in 2017 by the Guvanese Minister of Foreign Affairs. who 1s now Guvana’s agent

before the ICT. 12

1r“ExxonMobil: Well Offshore Guyana Confinus “World-Class® Qil Discovery”, Hartenergy, 30
June 2016 (available at: https://www hartenergy .com/exclusives/exxomnobil-well-offshore-
guyana-confirms-world-class-oil-discovery-28873). See also “Exxon Mobil announces significant
oil discovery offshore Guvana™, Fxxon Mobil's website, 20 May 2015, (available at:
https://corporate exxomuobil com/locations/guyana/news-releases/exxonmobil-announces-
significant-oil-discovery-offshore-guyana).

U Raphacl G Trotwan, ~rom Destiny o Prosperity, Mr Trolman was the Guyancse Minisicr of
Governance and ol Natural Resources of Guyana, during the period 2015-2020.

12 *Guyana preparing to litigate 1899 Arbitral Award- Greenidge™. /News Guyana, 5 Deceber 2017
(available at: hips/Awww.incwsguyana.com/guy ana-preparing-o-litigaic-1899-arbitral-award-
greenidge/).



1.12. Such nacceptable strategy is at odds with the spirit and letter of the Geneva
Agrcement, Furthcrmore, and at odds with all basic rules of diplomacy, Guvana licd. It licd

to the United Nations. It lied to Venezuela. It lied to evervbody.

1V, GUYANA’SLIE

1.13.  On 12 November 2013, the Secretarv-General of the United Nations proposed to
Guyana a course of action — the “Way Forward” — whereby his “|plersonal Representative
will engage intensively with both partics and offer his or her active assistance in scarch of
a practical solution”. He further requested that “[t]he parties will in good faith provide their
full cooperation to the Secretary-General and his Personal Representative™ (point 3),
further asking the partics to “invite the Scerctarv-General, acting personally or through his
Personal Representative. to make confidential non-binding suggestions on any relevant
aspects of their bilateral relationship, including its maritime aspects; environmental
aspects: their practical cooperation: and shared principles of good neighbourliness™ (point
4). and specifving that “|t]he parties aim to have reached a mutually acceptable agreement

by [November 2016|7 (point 8)."

1.14.  Guvana's rcsponse was given weight by the Court at paragraph 38 of the 2020
Judgment:

“In a letter dated 21 December 2016, the President of Guvana, H.E.
Mr. David A. Granger, for his part. assured the President of
Venezuela of his country’s commitment to fulfilling the highest
cxpectations of the *Good Office” process in the coming twelve-
month period in accordance with the decision of the Scerctary-
General, to conclude a full settlement of the controversy and. should
it become necessary, to thereafter resolve it by recourse to the
International Court of Justice’.

He reaffirmed this position in a letter to the Secretarv-General on 22
December 2016.”

1% drbitral Award of 3 October 1899 (Guvana v. Venezuela). Memorial of Guyana on Questions of
jurisdiction and/or admissibility, Vol. 1V, 19 November 2018, Anngx 100,
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1.15.  This was a pure and simple lie. Guyana had no intention whatsogver to participate
in good faith in any good office process. It had deeided in 2015 that its claim waill be
referred to the International Court of Justice.!* and it lied from this date onward. Guyvana
even pushed the hypocrisy at its extreme, authorising itself to complain before the United
Nations Scerctary-Gencral i April 2016 that although “Guyana has cxpressed its
willingness to aceept the Way Forward in a spinit of utmost cooperation and compromise”,
it was Venezuela which “evidently. is unwilling to accept any effective procedure for

scttlement of the controversy.”™?

V. GUYANA’S 2015 DECISION AND ITS IMPLEMENTATION

l.16.  Guwyana’s stratcgy has been clanified recently in the book entitled “From Destiny
to Prosperity” published by Mr. Raphael G. Trotman, Minister of Governance and of
Natural Resources of Guyana during the period 2013-2020, and as such a direct witness of
the facts. Mr. Trotman rcvealed that Guyana has concluded in 2015 an alliance with the
LS. petroleum ¢company ExxonMobil, then presided by Mr. Rex Tillerson, who was soon
to be appointed Scerctary of State by President Trump. Mr. Trotman explained the alliance

as follows:

“Guyana’s decision to solidify relations with ExxonMobil. Hess and
CNOOC, and to press the United Nations to bring this matter of
Venezuela’s claim and constant sabre rattling to an end. was a very
costly and nisky ong, but in the ¢nd, the nght one, and well worth
i7"

“I was informed that in September 2016, in the margins of the UN
General Assembly, the Icadership of Guyana met with the leadership

1 See for instance Guvana’s president answer to a question put in 2015; “Questioned on whether a
formal approach has been made to the United Nations Secretary-General to begin a process for a
Jjudicial resolution of the issue, Granger said that this has not vet been done but emnphasized that an
approach would be made.”™ (available at; htips:/enmercopress.com/2015/06/25/puyana-gives-
assurances-to-gxxon-to-keep-exploring-for-oil-despite-venezuela-s-threats).

* Mcnorial of Guyana on jurisdiction and admissibility, Vol. [V, Annex 103.

YR G. Trotman. From Destiny to Prosperitv, 2023, p. 34,
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of ExxonMobil to discuss the discovery and how it could be
dcveloped and protected [...]7.17

“all engagements between Exxon and the Ministry of the Presidency,
the Ministry of Foreign Affairs and the Ministry of Natural
Resources became incxtricably linked. In furtherance of this new
thrust, it 1s no scerct that Guyana signed a new agreement with Exxon
and received a ‘signature bonus’. The sole objective, and need for
this “bonus’, was for it to be put towards Guyana’s diplomatic and
legal efforts at casting off. from its back. the dark shadow of
Venczucla's continuous and mounting thrcats. A decision was taken
to asscmblc a world-class lcgal team that would be supportcd by the
best experts on cartography, maps and treaties and to implore the
United Nations Secretary-General, Mr. Antonio Guterres, to use his
powers under the Geneva Agreement of 1966, to move bevond the
*Good Offices™ process and to refer the matter of Venczucla's
unfounded claims to the Intemational Court of Justice for a full and
final determination. The terms of the 1966 Geneva Agreement gave
the Secretarv-General the power and responsibility to choose a
mcans of peaccful scttlement from amongst those contecmplated in
Article 33 of the Charter of the Umited Nations. After much cffort,
and what scemed like a long wat, Mr. Guterres took the
unprecedented step. on January 30, 2018, of referring the matter to
thc World Court. By then, and in anticipation of this referral, the
Icgal and cxpert tcam was in place and Guyana was rcady and in a
strong position to present its case.”'®

1.17.  To solidify thcir alliance, in a Petrolcum Agreement concluded on 27 June 2016,

Tillerson’s Exxon Mobil and Guvana commuitted as follows:

“Article 31 — Misccllancous

The Government assures the Contractor that the Contract Area lies
cntircly within the territorial imits of Guyvana and that Guyana has
sovereignty over such arca. The Government shall continuc 1o assert
its right to the entire Contract Area and seek to resolve current or
future claims, if any, by other States that impugn any portion of the

" fhid.. p. 51,
18 Ihid.. p. 32.
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Contract Area. The Government shall also use its best efforts to
permit due obscrvance of the terms and conditions of this Agreement
by both Partics. Both Partics undertake not to take any action
inconsistent with the terms and conditions of the Agreement”.””

1.18.  The “Contract Arca” covcrs the entirc mantime arca off the coasts of the territory
in contention between the Parties, where a “world-class oil discovery™ has been located in
2015, as publicly announced by ExxonMobil. To respect this Petroleum contract vis-a-vis
the o1l companics, and in particular to “assurc™ them that all arcas were within its territorial
limits, Guvana necessarily breached its commitments vis-G-vis Venezuela under the
Geneva Agreement. Indeed, abiding by that contract required Guyana to stop all efforts to
ncgotiate a practical solution acceptable to both Partics. In exchange for that commitment,
Guvana and Exxon Mobil engaged in a “long-term strategic and economic relationship™
aimed at creating and advancing a forged “controversy™ over the alleged validity of the

1399 Arbitral Award, in order to dircct it before the Court.

1.19.  Fraud, cspecially of this scale, docs not come cheap, and Guyana nceded moncy
for pursuing it. It would of course have been inappropriate for ExxonMobil to directly hire
the lawyers, but ExxonMobil, as part of its deal with Guvana. did provide moncy, in 2016,
in the form of a so-called “bonus™ of USD 18 million, with 15 million being earmarked for
the lawycrs hired to articulate various actions and pressurc the Sceretary-General to refer

Guvana’s claim before the Court. In his book, former Minister Trotman explained that:

“ExxonMobil, after some discussions, agreed to give Guvana some
support [...]. Guvana received the sum of $18 million, which was
termed as a signature bonus. But for all intent and purposes, $15
million of that has alwayvs been earmarked as the legal fees to be paid
for our legal challenge in court | ...|."*"

“What was received was money to assist with financing Guvana’s
legal challenge at the International Court of Justice (1CJ). It should
be noted that at the time the moncy was received that Guyana had

1% Petroleum Agreement between Guyana and Exxon, CNOOQC, Hess, 7 QOclober 2016,
2 Ibid.. pp. 96-97.



not had the controversy referred to the ICJ but had confidence that it

=21

would bc and nceded to start preparations [ ... ].

1.20.  Thus, Guvana adopted a course of conduct between 2015 and January 2018 to drive
the Unitcd Nations Scerctary-General to refer this casc to the Court. Former Minister

Trotman confirmed:

*After much cffort, and what scecmed like a long wait, Mr. Guterres
took the unprecedented step. on January 30. 2018, of referming the
matter to the World Court™.*

1.21.  The truth 1s that, sincc 2015, Guvana madc nothing rcsembling such allcged
“effort” to participate in good faith in the Geneva Agreement process. It sat back and waited
for the passage of time, consistent with its strategy to fabricate a controversy designed to

be heard by the Court.

VI. THE BROADER CONTEXT

.22, The United States decided in 2015, at the very moment of the discovery of huge
oil fields off the coast of Guavana Esequiba. that Venezuela was “an unusual and
cxtraordinary threat to the national sccurity and forcign policy of the United States™ and
declared “"a national emergency to deal with that threat”™ *> Rex Tillerson was appointed
Secretary of State of the Trump administration two vears later. in 2017. Tillerson made
clcar the United States™ underlyving intention in bluntly stating; “President Maduro could
choose to just leave [...]. If the kitchen gets a little too hot for him, I'm sure that he’s got
some friends over in Cuba that can give him a nice hacienda on the beach, and he can have

anice life over there.”*" The U.S. Congressional Research Service noted more recently that

I Ibid.. pp. 33-34.
= 1bid.. p. 33.

B US. President’s Execcutive Order 13692, 8 March 2015, (available  at:
https://www federalregister. gov/documents/20135/03/11/20135-03677/blocking-property-and-
suspending-entry-of-certain-persons-contributing-to-the-situation-in-vene zuela).

K. Atwood, “Tillerson brings up possibility of regime change in Vencsucla”, CBS News, 2
February 2018 (available at:
https://www.chsnews.com/news/tillerson-brings-up-possibility-of-regime-change-in-venezuela/).
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“those sanctions and other international pressure failed to dislodge Maduro™.* confirming
the U.S."s unlawful policy of “rcgime change.”™ Of coursc, this pressure supported Guyvana
(and Tillerson’s ExxonMobil), which took advantage of these swrongdoings to advance its

unilateral actions.

VIL THE PURPOSE OF THE GENEVA AGREEMENT

1.23.  The spirit in which the Geneva Agreement was negotiated and signed was not
confrontational, sincc it ¢stablishes in black Ictters that the solution should be mutually
satistactory. The purpose of the Geneva Agreement is conciliatory, its object and purpose
being for the Parties to arrive at a mutually acceptable solution. There is no basis in the
Geneva Agreement for any decision that would not allow the Partics to rcach such a

solution.

VIII. THE STRUCTURE AND CONTENT OF THE COUNTER-MEMORIAL
[.24. Venezuela’s Counter-Memorial is structured as follows:

[.25.  Chapter 2 determines the true controversy between the Parties. noting that the
contours of the controversy submiticd by Guyana arc totally misleading; that the actual
question in this case has been determined by the 1966 Geneva Agreement, and that the
court has no role to play for that matter. Chapter 3 delves in the preliminary work of the
Agreement, its text and the subscquent practice, aimed to clucidate, not only the subject
matter of the terntonal dispute, but also the framework of the mutually acceptable and
satisfactory settlement enshrined in the Geneva Agreement. Chapter 4 provides evidence
of Venczucla historical title to the territory of Guayana Escquiba, which title was basclessly
and fraudulently challenged by Great Britain. Chapter 3 reviews the substantial set of
exhibits, which prove that the steps leading to the 1899 Arbitral Award was fraudulent,

abusive and unfair. Chapter 6 is a conclusion on the mamifest, intrinsic nullity of the 1899

= Congressional Research Service. “Venezuela: Overview of U.S. Sanctions Policy™. 26 January
2024, p. 1 (available at: hitps://¢crsicports.congress.gov/product/pdl/IF/AF10715).
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Award. Chapter 7 shows that Guyana’s argument on the allegedly prolonged acceptance of

the Arbitral Award by Venczuela lacks ments.

1.26. The Countcr-Mcmorial ends in Venczucla's conclusions and submissions.
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CHAPTER 2: THE REAL CONTROVERSY OVER GUAYANA ESEQUIBA
I. INTRODUCTION

2.1.  Inits mcmonal on Prcliminary Objcctions, Venczucla stressed that it

“could not be compelled to prove the validity or invalidity of the
award, much less bear the burden of proot of its nullity, simply
beeause 1t never committed to do so, and much less when it signed
the Geneva Agreement in 1966, Venezuela has only undertaken to
amicably achieve a settlement acceptable for the Parties. ™

2.2, This chapter claboratcs on this point, which 1s cssential for the proper resolution of
the territorial controversy. Indeed, as explained in this Chapter, this case has, so far and
deplorably, proceeded on the basis of a profound misunderstanding of the Geneva
Agrcement — a misunderstanding rootcd in Guyana’'s biasced, unfair, and onc-sided

presentation of the matter at hand.

2.3.  The controversy as described by Guvana bears only a superficial resemblance to
the truc “controversy ™ that the Geneva Agreement was designed to solve, Indeed, Guvana's
approach to the case all but eradicates the existence of the Geneva Agreement. in an
unfounded bid to sct the clock back to 1899, as though the decades of good faith
engagement between the parties after 1966 could be brushed off for the sake, if Guvana’'s
machinations were successful. of an asymmetric outcome that gives evervthing to one party

(Guyana), and denics cvervthing to the other (Venczucla).

2.4, After claborating on the “real 1ssuc™ in the casc (IT), namcly, the way for the Partics
to reach an amicable and satisfactory settlement of their controversy, this Chapter
concludes by making it clear that the Court has no role to play in this context other than to
respeet the validity of the Geneva Agreement which mandates the reaching of a practical,

mutually acceptable agreement for both parties (111).

6 Arbitral Award of 3 October 1899 (Guyvana v. Venezuela). Preliminary objections of Venezuela. 7
Junc 2022, para. 54
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IL. THE REAL CONTROVERSY OVER GUAYANA ESEQUIBA DIFFERS
SUBSTANTIALLY FROM WHAT GUYANA HAS ASKED THE COURT TO
DECIDE

2.5, After establishing that Guyana’s description of the controversy is misleading (A).
Venezuela will turn to the “real issue™ in the case: a practical and mutually satisfactory

resolution of the termitorial controversy (B).

A, THE CONTOURS OF THE CONTROVERSY AS INTRODUCED BY GUYANA ARE
MISLEADING

2.6.  Inits Memorial, Guyana concluded by requesting the Court:

“To adjudge and declarc that:

1) The 1899 Award is valid and binding upon Guvyana and Venezuela,
and thc boundary cstablished by that Award and the 1903 Agreement
1s the boundary between Guvana and Vencezucla: and that

2) Guvana enjovs full sovereignty over the territorv between the
Essequibo River and the boundary established by the 1899 Award
and the 1905 Agrcement, and Venczucla is under an obligation to
fully respect Guvana’s sovereignty and territorial integrity in
accordance with the boundary established by the 1899 Award and
the 1905 Agreement. "’

2.7, From the outset Venezuela has protested the “umlateral presentation of the
mentioned dispute™ by Guyana.™ This protest was justified, in particular, by the fact that
Guvana’s praycr for relicf was exceptionally broad — so broad, in fact, that most of its 1tcms
have since been dropped. Venezuela was also challenging Guvana’s description of the
territorial controversy because it repeated its past unwillingness to give full effect to the

Geneva Agreement, what it stands for, and what the Partics have agreed thercunder,

T GM, p. 287.
#2020 Judgment. para. 3. See. in this respect. Memorandum of Venezuela. paras. 104 ¢f seq.
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2.8.  This misunderstanding has deep roots. It is apparent in the failure of the Mixed
Commission appointed under the Agreement.™ Yet, Guyana cventually agreed that an
amicable settlement was the mandated way forward, as illustrated by its participation in the
good offices process over the vears. and as will be further shown in Chapter 3. In fact.
Guyana changed its attitude and position only in 2013, when it consciously decided to give
in and vield to the oil transnationals and to subordinate its relationship with Venezuela to

the economic interests of those transnationals, as explained in Chapter 1.

2.9.  Since that date, Guyvana has falsely represented that the Geneva Agreement was
mcant to resolve a disputc over the validity or invalidity of the Arbitral Award.*" In reality,
the Agreement was entered into in order to leave behind that particular dispute and allow
the Partics to find a practical, mutually satisfactory solution to the territorial controversy.

This should be particularly clear, for several reasons.

First, the Geneva Agreement does not, at any point, provide that answering the question of
the validity of the Award is a pre-condition for the mutually satisfactory solution the Partics
arc sccking: this is the only way to rcad the Agreement’s multiple refcrences to such a

solution.™'

Second, the Agreement was negotiated and executed after the Parties unsuccessfully
conducted a process to review the validity of the 1899 Award.** It is therefore incredible
that Guyana now claims that the Parties signed an agreement to ¢temally continue i the

same process without any concrete advantage.

Third, Guyana did not even exist at the time of the Arbitral Award, and, as the Court

deeided in 2023, this proceeding docs not have the United Kingdom as a Party — which was

* GM. Annex 47. para. 3: “In effect, the Venezuelan representatives maintained at all times that. in
light of the letter and spirit of Article I. their mandate was only and exclusivelv to ‘seek satisfactory
solutions for the practical settlement of the controversv’, while the Guvanese representatives
maintained the criterion that the determination of the legality of the Award of 1899 was a prior
question that had to be dealt with preferably before examining arny practical arrangements.” This
was noted by the Court. in the 2020 Judgment. para. 46.

3 Preliminary Objections of Venezuela, paras, 17, 20,
- bid.. para. 48.
#2023 Judgment. para. 37.
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the original Party to that fraught arbitration that consecrated its usurpation of Guavana
Escquiba. The Agrecement was adopted in the full knowledge that Guvana would soon rcach
independence — and would have to reach its own solution with Venezuela, ** without relving
on an invalid award that it never obtained by itself but, somehow, would inherit from the
United Kingdom. In other words, what the Geneva Agrcement did was to sct the Partics
(i.e., Venezuela, and the soon-to-be independent Guyana) on the path of reaching a solution
that is mutually beneficial and does not repeat the mistakes (and dead-end) of the situation

that had prevailed between Venczucla and the United Kingdom.

2.10.  As should now bc apparcnt, the “real 1ssuc™ differs substantially from Guyana's
monomaniacal focus on the validity of the 1899 Award — a stale issue that was left behind

when the Partics concluded the Geneva Agreement.

B. THE REAL CONTROVERSY BETWEEN THE PARTIES

2.11.  Now, what does the controversy between the Parties relate to?

212, To have a proper view of that issue. it is necessary to make a brief and preliminary
review of the historical background to the Geneva Agreement. This scction forcshadows
several themes that will be amplified below bearing not only on the injustice and invalidity
of the 1899 Award. but also on the British criminal schemes that had predated it. But the
following sections have a more circumscribed role: highlighting the overarching theme that
has informed the Parties™ relationship over the last few decades. which in turn inform the

“real 1ssuc™ existing between them.

a) The territorial question in view of the Spanish discovery and colonisation, and
the small "Dutch-British settlements' around the Essequibo region, and the
Treaty of Washington of 1897
2.13.  As will be detailed in Chapter 4, what was then the termtory of Gmana, like many

lands in South America. only gradually entered the orbit of the imperial powers — the

Spanish colonization being notably predominant, Sincc their arrival in the 15th century,

*3 Preliminary Objections of Venezuela, para. 40.
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and despite the subsequent limited Dutch and British incursions into the territory it is
impcrative to rcmember that Spain, as a colonising forcc, was the first Europcan powecr to
agsert territorial sovereignty over the region. While Spanish territorial boundaries have
devolved to Venezuela as the successor State upon its independence, the British Empire,
in the mid-19th century, when Venczucla had alrcady gained independence from Spain and
was a sovereign republic, fabricated what became the territonal controversy, on the basis
of illegal incursions into the Essequibo territories, adulterated maps. and a succession of

lics.

2.14.  This is the background to the Washington Treaty of 1897, which, by all accounts
was an unequal treaty deeply disadvantageous to Venezuela. Under that instrument, the
British Empirc had ultimatcly agreed to arbitrate this termtorial controversy, a path that
Venezuela, sure of its rights, had long favoured. The British’s change of heart, as explained
below was likelv prompted by its knowledge that a Commission set up by the United States

to investigate this controversy would point to the truth of Venczucla claims.

2.15.  Yet, unfortunatcly, and as recounted in the first section of Chapter 3 in particular,
the Washington Treaty was not the right instrument to bring about a fair and just outcome
— indeed it had been negotiated behind Venczuela's back with the purpose of committing

an mjushce. making this early attempt to settle the controversy null and void ab inifio.

b) The Arbitral Proceedings and the 1899 Award

2.16.  As further explained in Chapter 5, whatever the flaws of the Washington Treaty.
the arbitral proccedings as they took place only sublimated them in their unfaimess towards
Venezuela. Whatever trust Venezuela could have had in the justice of these proceedings,

or the impartiality of the tribunal, was soon to be betrayed.

2.17. It has been Venezuela's case for decades now that the Award is fraught with both
procedural and substantive irregularitics that scvercly impinge upon its lcgality under
international law and would prompt anvone to consider it a nullity. As elaborated in further
details below manv aspects of the arbitral proceedings evidence this nullitv under

intcrnational law. Inier afia: the arbitration pancl lcancd cxcessively towards British
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interests, with the absence of any Venezuglan nationals among the arbitrators highlighting
a glaring proccdural anomaly; the lack of any rcasoning in the Award was mcant to conccal
the tnibunal’s many excesses of powers, such as the tribunal’s failure to answer the
questions put in the Washington Treaty, and its failure to give a legal decision — as was
cxpected of it; and the final demarcation favourcd the United Kingdom disproportionately,
sanctioning its criminal usurpation of territory. These flaws discredited not only the Award,
but also arbitration as a dispute-settlement method under international law, with many

participants, on both sidcs, confessing their disbelict as to what had happencd.

2.18.  Morc importantly, for the purposc of this scction, is the fact that the Award was
bereft of the consensual bedrock that arbitration as a dispute resolution mechanism
inherently demands. Both the Washington Treaty and the arbitration werce the outcome of
manipulations designed to harm Venezuela. Venezuela's hopes that the controversy created
from the British motivation could be resolved amicably through a common engagement

with intcrnational justice, was thus thwarted.

2.19.  As such, the 1899 Award, when viewed through the prism of both procedural
integrity and substantive justice. cannot be sustained: it was, in essence, an imposition and
not an arbitration, As cxplained in Chapter 7. as soon as the circumstances allowed.,

Venezuela made its challenge to the Award known to the whole world. ™

¢) The Geneva Agreement and the Port of Spain Protocol

2.20.  The Parties concluded the Geneva Agreement of 1966, with the aim of rectifving
the historical injusticcs. Accordingly, the Geneva Agreement was, first and forcmost, a
way for the Parties to leave the Arbitral Award behind them and. instead, seek a mutually
satistactory solution to the outstanding territorial controversy between the Parties - as

further demonstrated in Chapter 3 of this Countcr-Mcmorial.

2.21.  There is amplc cvidence of this object in the Geneva Agreement:

* Memorandum of Venezuela. Ammex. pp. 3-5.
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The goal to amicably resolve the controversy appears from the very
title of the Agreoment, as well as from its prcamblc:®

The Commission to be established under Article [ of the Agreement
was tasked with “sccking satisfactory solutions for the practical
scttloment of the controversy between Venczucla and the United
Kingdom™ The same terms can be found in the trovaux
préparatoires.

The nature of the Commuission as a diplomatic endeavour, as
opposed to a legal one, underlines that the Parties™ purpose was to
reach adiplomatic and political solution — and not to review the 1899
Award.

The usc of ncgotiations, mediation, and other dispute-scttlement
approachgcs, as provided by Articlc IV, supports this view since they
are 1ll-fit to the binary (validity/invalidity) question of what should
be done with the 1899 Award. As stressed by Venezuela in its past
submissions,®” Article 1V of the Geneva Agreement embodied the
principles of graduality and progressivity: the Partics would, step-
byv-step, rcach a satisfactory outcome.

In particular, and crucially, the United Kingdom (and Guyana)
opposed to any mention of arbitration or recourse to the Court in the
Geneva Agreement.*

To pretend. as Guvana does, that the final outcome of this controversy should,
instcad, be an entirely asymmetrical solution where one party (Guyana) gets overvthing

and the other (Venezuela) nothing, 1s a manifest violation of the Agreement.

The tecords from Venezuela’s ratification of the Geneva Agreement™ notably

evidenced the intention of this instrument to provide the impetus for a new approach to the

#2020 Judgment. para. 73.

% Letter of 16 December 1963 to the Secretary-General from the Permanent Representatives of the
United Kingdom of Great Britain and Northern Ireland. and Venezuela before the United Nations.
18 December 1965 (Annex 43).

* Memorandum of Venezuela, paras. 51, 106,
*® Ibid.. para. 106, and its Annex, p. 31
* Cited by the Court itself: see 2020 Judgment. para. 77.
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territorial controversy, for the purpose of achieving a mutually satisfactory solution. For
mstance, Venczuclan President Raul Leoni described the Geneva Agreement to the

Venezuelan Congress as such:

“By signing the Geneva Agreement, the National Government has
not only defended the intangibility of our territory by placing our
claim in the same situation as the border dispute was when it was
submitted to arbitration in 1897 but has been consistent with
Venczucla's traditional intcrnational position inspired by the
principles enshrined in the Preamble of the Constitution, which order
cooperation with other nations, in the aims of the international
community, on the basis of reciprocal respect for sovergignty, self-
determination of peoples and repudiation of war and conquest as

instruments of intcmational policy™ "

224, This is hardly the view of someone that had accepted the “all-or-nothing” reading
of Guvana now. Indccd, the entire ratification process supports that the Gencva Agreement
leaves aside the question of the Award’s validity. For instance, the then Foreign Minister

of Venezucla, Iribarrcn Borges stated that

“This admission that there is a “border dispute with British Guiana™
is rcaffirmed by the admission at the first item of the “need to resolve
the dispute.” Moreover, in order to dispel anv doubt about the nature
of the talks... it was stipulated in the second item of the agenda that
it would “seek satisfactory solutions for the practical settlement of
the controversy that has arisen as a result of the Venezuelan
contention that the Award of 1899 is null and void.”” Reinforcing this
mterpretation, the “determination of deadlines™ for the solutions to
be reached 1s contemplated in the fourth item. To no one can escape
the fact that the British position at the beginning of this process in
1962 had alrcady changed significantly. What was agrced on the
agenda was far from that first offcr madce by his representative, Mr.
Crowe, in the sense that they were only willing to examine the
documents relating to the 1899 Award.

" Memorandum of Venezuela. Annex, p. 23 (emphasis added).
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As a result of the diplomatic dialogue, and not of the monologue of
the victors, the Geneva Agreement brings to a new situation the
extreme positions of those who demand the retum of usurped
termritory by virtue of a null award, and that of those who claimed that
having no doubt about their sovereignty over that territory, were not
willing to take the case to court.”™!

225, These statements are in line with the fravaux préparatoires. In particular, the
Parties™ Joint Statement of 10 December 1965 recorded their intent to find a practical
scttloment of the controversy following the Venczuclan contention over the nullity of the
1899 Award .** The same Statement further recorded that, since the Parties could not accept
the conclusions of their respective experts as to the 1899 Award, “the issue will not be
considcred”™ in the context of subscquent ncgotiations, which led to the Gencva
Agreement.* This, again, demonstrates the bad faith that animates Guvana’s efforts to

relitigate the validity of the 1899 Award on the basis of the Geneva Agreement,

2.26. Further, and as is well-known. under international law subsequent practice by the
partics can be taken into account when interpreting a treaty. This practice includes the Port
of Spain Protocol, a moratorium agreed upon in 1970 as vot another attcmpt for the Partics
to reach a settlement of this dispute. In other words, once again, the Parties entered mto an
international instrument designed to draw a line over the fraught 1899 Award. As such, far
from abrogating or altcring the Geneva Agreement’'s chict purpose, the Protocol confirmed
its underlving approach of favounng a satisfactory solution to the controversy, bv

providing further breathing space for diplomatic negotiations.

2.27.  This is readily apparent from the Statement issued by Venezuelan Minister of
Forcign Rclations, Dr. Jos¢ Alberto Zambrano Velasco, on 10 April 1981, through which
Venezuela declined to prolong the Port of Spain Protocol. In that Statement, Minister

Zambrano Velasco opined “that the commitment made by Venezuela, Guvana and United

4 Memorandum of Venezuela, Annex, pp. 29 and 32.

# Letier ol 16 December 1963 (o the Sceretary -General (rorn the Perimanent Representatives of the
United Kingdom of Great Britain and Northern Ireland. and Venezuela before the United
Nations, 18 December 1965, p. 2 (Annex 43),

B Ibid.. p. 3.
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Kingdom in 1966 to find satisfactory solutions for a practical settlement of the dispute
should also be respected.”™ In a subsequent lctter to the Secrctary-General, Venczucla
demonstrated how Guyvana had “consistently refused to negotiate with Venezuela a solution
of the type described” in the Geneva Agreement — 1.¢., and once again, “a satisfactory

solution for the practical scttlement of the controversy ™

2.28.  In this contoxt, it bears recalling that Guyana, not Venczucla, had been in favour
of prolongating the Protocol® — thus evidencing that it had thought, at least at that time.

that such direct diplomatic endeavours were the only possible approach to the controversy.

d) The UN-mediated Process until Guyana Filed its Unilateral Application with
the Court

2.29.  In the following vears, up to the expiry of the Port of Spain Protocol, the UN

Sccrctary-General appointed a scrics of Porsonal Represcntatives to facilitate dialoguc

between the Parties. It 1s notable that two of the three Good Officers were not lawvers, but

diplomats or cconomists — in linc with the Geneva Agreement’s goal to reach a “practical™

— that is, political and diplomatic — solution to thc controversy.*

2.30. These negotiations, which are further recounted in Chapter 3, were conducted
under the specific understanding — in line with the Geneva Agreement — that diplomatic
solutions were the most conducive to resolving this long-standing  controversy,
Accordingly, the factual record 1s replete with evidence that the intention of the Parties was

to reach an amicable solution acceptable to both sides. For instance:

a. Documentary evidence from the Good Offices process in
1994, which confirmed the Partics” commitment “to try to
break with traditional schemes and look for novel formulas

# Memorandum of Venezuela, Ammex. p. 54, See also; Declaration of the Minister of Foreign
Affairs, Mr. José Alberto Zambrano Velasco. 10 April 1981 in Claim fo Guavana Esequiba —
Documents 1962-1981, Caracas, 1981, pp. 141-142 (available at Peace Palace Library),

B Memorandum of Venceucla, Annex, pp. 37 et seq.

% Both Sir Alister McIntvre and Norman Girvan were economists: only Oliver Jackman was a
jurist, although he also qualificd as a diplomat.
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that would allow a solution to the impasse™.*" as well as their
“detcrmination to scck a practical scttlement of the disputc, in
accordance with the provisions of the Geneva Agreement. ™
This 1s on the back of several meetings with the UN-appointed
facilitator, that saw substantial developments from both
parties. ™

b. Guyana’s own Ministry of Foreign Affairs stressing in its 1998
Annual Report “the will of |both| countries to continue the
scarch for a pcaccful solution within the framework of the
United Nations™ Good Officer process as provided for in the
1966 Geneva Agreement.” ™

¢. Ajoint commumqué resulting from a visit of President Chavez
to President Jagdeo in Georgetown, on 19-20 February 2004,
recounted that “a spirit of cordialitv had permeated the
approach to the dialogue between the two sides under the
auspices of the United Nations Good Officcs Process in the
search for a peaceful and practical settlement of the
controversy in accordance with the Geneva Agreement of
19667 Similar statcments were made in other later high-
level visit between the two countrics in 2010,

7" Report on the Work of Emilio Figueredo in his capacity as facilitator within the envisaged Good
Offices Mechanisin aimed at achieving a practical settlement of the dispute between Venezuela and
Guyana, 1983 (Annex 110).

* Sce Memorandum (o the Foreign Minisicr Miguel Angel Burclli Rivas (rom Ambassador Ermnilio
Figueredo Planchart, 4 July 1994 (Annex 131) and Reportt on the Work of Emilio Figueredo in his
capacity as facilitator within the envisaged Good Offices Mechanism aimed at achieving a practical
settlement of the dispute between Venezuela and Guyana, 1983 (Annex 110).

“? Report on the Work of Emilio Figueredo in his capacity as facilitator within the envisaged Good
OfTices Mechanism aimed at achicving a practical sciilement of the dispuic between Vencrucla and
Guyana., 1983 (Annex 110); scc, in particular, p. 6, which records (he opinion of the Guyancsc
[acilitator (hat il was "neccessary 10 break with (he traditional approaches and look [or a new lornula
1hat would allow 1o cxil the impassc.” Sce also p. 9. where the document recounts that “it is evident
that the solution. more than legal. must be political.”

* Mimistry of Foreign Affairs, Service within and Bevond our Borders, Annual Report, 1998, pp. 99
et seq. (Annex 50).

3 Joint Communiqudé issued at the end of the State visit to Guyana ol H. E. Hugo Chaver, Frias,
President of the Bolivarian Republic of Venezuela, 19-20 Febmary 2004, para, 4 (Annex 51).

2 Joimt Statement of Presidents Hugo Chivez Frias and Bharrat Jagdeo on the occasion of the
ofTicial visit of (the President ol the Cooperative Republic of Guyvana (o the Bolivarian Republic of
Vencsucla, 21 July 2010 (Annex 52).
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d. In 2012, a technical workshop took place with Good Officer
Girvan, lcading to a numbcr of rccommendations, such as to
*[r]esumc inter-institutional mectings to sct up cxpert tcams in
order to coordinate the actions to be taken with a view to
formulating satisfactory solutions for a practical settlement of
the territorial controversy and for cooperation in general "%

e. During a press briefing in 2013, President Maduro disclosed
that both countries were “readyv to continue working through
the Good Offices of the United Nations organization
considering this as the sole and succcssful mechanism to allow
us to channel our differences using international law "™ In the
resulting joint communiqué, both countries reconfirmed their
commitment to “the search for a peaceful and practical
scttlcment of the controversy ™ >

2.31. Ascan be seen from these examples, the spirit of these UN-mediated talks was one
of cooperative engagement and bilateralism. This is not the conduct of Parties that disagree
over a binary issuc, such as the Award’s validity or invalidity, but of ncighbours sccking
to rcach a satisfactory solution and a viable modus vivendi. While progress took tume in
these negotiations, both Parties remained engaged, and Venezuela was confident that it

would ultimately result in a mutually aceeptable solution,

232, Instead, as described m Chapter 1, Guyana suddenly deeided to unilaterally bring
its unjustified case before the Court, insisting on a single aspiration: that of the fraudulent
1899 Award. What has brought forth such a radical change of tack from Guvana, is the
“world-famous discovery™ of significant reserves of offshore oil in the maritime arcas off

the coast.

3 Second Techmical Workshop convened bv the Good Officer, Norman Girvan, Persomal
Representative of the Secretary-General of the United Nations Organization, for the Guvana-
Venezuela Territorial Controversy, 28 Febmary 2013, p. 5 (Annex 137).

M “State visit of Venczuclan President... Maduro, Ramotar recommit to Good Officer process™,
Stabroek News, 1 September 2031 (available at:
hitps.//www . stabroeknews.com/2013/09/0 1 /news/guy ana/state-visit-of-venezuelan-president-
maduro-ramuotar-recommit-to-good-officer-process/).

a3 Joint Declaration issued on the conclusion of the State visit to Guyana by H. E. Nicolas
Maduro Moros, President ol the Bolivarian Republic of Vencrzucla, 31 August 2013 (Annex 53),
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2.33. Nevertheless, this departure from a shared commitment to diplomatic resolution
cannot allow us to forget that we arc dealing with a tcrritorial controversy that is to be
resolved through diplomatic mechanisms. Guvana’s proposal that the Court should now
concentrate on the stale legal issue of the Award’s validity would represent an unwarranted
brcak with four decades of negotiations that were much richer, much morc conducive to

that goal.

111, THE COURT HAS NO ROLE TO PLAY IN THIS CONTEXT

234 Having established the subject of the controversy as it arises from the Geneva
Agreement, it is evident that the Court has no role to play, without this implving a flagrant
violation of the agrcement. It 1s uncontested that the Court’s role in any dispute before it is
to rule under international law, respecting, in this case the validity of the Geneva

Agreement, which mandates a practical and mutually acceptable solution for both parties.
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CHAPTER 3: THE MUTUALLY ACCEPTABLE AND SATISFACTORY
SOLUTION OF THE CONTROVERSY UNDER THE GENEVA AGREEMENT

I INTRODUCTION

3.1.  The territorial controversy between Venezuela and Guyana is of a unique nature
for two reasons. First, it is governed by a legal instrument, that is, the Geneva Agreement,
which 1s particular in its origins, contcnt, objcct, and purposc, as demonstrated 1n the
preceding Chapters. Second., this Agreement addresses a controversy resulting from the
invalidity of a spurious international Award, that can only be resolved diplomatically, and
by taking into account numcrous other aspects of importancc to both partics, that is, through

an integral approach.

3.2, In its Application and throughout the course of these proceedings, Guvana has
misled the Court by asking it to focus solcly on the legal claim of the detcrmination on the

validity of the Award as if that was the ultimate goal of the Geneva Agreement.

3.3.  As has been seen in Chapter 2. and as will be further explained in the present
Chapter, the objective of the Gencva Agreement is to place the partics on a path to find a
practical, mutually acceptable and satisfactory solution of the terntonal controversy.
The subject matter of the Agreement was never related to the validity or invalidity of the
Award. As Venczucla has demonstrated in Chapter 2, this would lcad to an unwarranted
asvmmetnc approach to the dispute. Rather, the “real issue™ in this controversy is to give

effect to the Geneva Agreement.

34, The present Chapter will show to the Court how far the parties were willing and
necded to go to achieve this objective, since anything short of a solution which 1s acceptable

and satisfactory to both parties would not meet the terms of the Geneva Agreement.

35, For this purpose, this Chapter will focus on the early discussions and negotiations
which eventually materialised into the Geneva Agreement, showing that the parties went
to grcat lengths to conccive and give content to this notion of what a practical, mutually
acceptable and satisfactory solution of the controversy was all about (II). It wall also

recount the subsequent practice of both States, showing that thev always recognised that,
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to achieve the ultimate objective of the Geneva Agreement, only a solution which
compriscd numcrous aspects was nceded, demonstrating how far the partics were willing

to compromise for this purpose (III).

1L THE NEGOTIATION OF THE GENEVA AGREEMENT IS EVIDENCE THAT
FINDING A PRACTICAL, MUTUALLY ACCEPTABLE AND SATISFACTORY
SOLUTION OF THE CONTROVERSY WAS THE ULTIMATE OBJECTIVE OF
THE PARTIES

3.6.  Thc position of Venczucla conceming the scttlement of the territorial controversy
with Guyana under the Geneva Agreement has been consistent: the only manner to achieve
a practicable and long-lasting settlement of the boundarv is through a practical

arrangement, acceptable and satisfactory' to both partics.

3.7, This mpecrative has been restated throughout the course of these procecdings to the
Court,*® and constitutes a bona fides reading of the Geneva Agreement, in accordance with
the ordinary mcaning to be given to the terms of the treaty, in their context, and in the light
of its objcct and purposc. It 1s thus in conformity with the customary mternational law rules
on interpretation of treaties.’” This formulation stems from both the preambular section
which statcs that “any outstanding controvcersy [...] should therefore be amicably resolved
in a manner acceptable to both parties™,*® and the body of the Geneva Agreement wherein
the partics agreed that the objective was to find “satisfactory solutions for the practical

settlement of the controversy™ ™

% See for example. Note Verbale DM No. 000930 of 24 July 2020 from Venezuela’s Minister of Foreign
AlTairs, Jorge Arrcarza, 1o the then President of the Court, H.E. Abdulgawi Ahmed Yusuf,
Mcmorandutn of (he Bolivarian Republic of Venczucla on the Application filed before the
International Court of Justice by the Cooperative Republic of Guyana, 29 March 2018 (Annex 81),
> Vienna Convention on the Law of Treaties, Arl. 31(1); Territorial Dispute (Libyva drab
Jamahiriva:Chad), Judgment, 1L.C.J. Reports 1994, pp. 21-22. para. 41: Qil Platforms (Islamic
Republic of Iran v. United States of Americal, Preliminary Objection, Judgment, I.CJ. Reports
1996, p. 812. para. 23: LeGrand (Germany v. United States of America), Judgment, 1.C.J. Reports
200/, p. 501. para. 99.
¥ Veneynela and United Kingdom of Great and Northern Ireland, Agreement 1o Resolve (he
Controversy over the Frontier betwveen Venezuela and British Guiana, Geneva, 17 Febmary 1966
(Geneva Agreement), prearubular paragraph 3 (Annex 6),

3 Ibid.. Article I (Annex 6).
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3.8.  This approach to resolving the controversy regarding Guavana Esequiba has been
prescnt since the beginning of the negotiations for the Geneva Agreement and constitutes
its ultimate objective. The following subsections address some key aspects conceming the
origins and negotiation record of the Geneva Agreement that reveal the initial positions of
the partics n this rcgard, given that, to understand what paramcters shall cnable the partics
to reach a mutually acceptable solution, one needs to review the negotiations and realise
that the discussions were always about finding such solutions (III). Meanwhile, the period
after the signaturce of the Geneva Agreement, cvidences the extent to which the partics were
willing to reach a diplomatic compromise, thus confirming that the only way to resolve the

controversy was to tind mutually acceptable solutions (I'V).

III. THE ROAD TOWARDS THE GENEVA AGREEMENT BETWEEN 1962-1966

3.9, Early diplomatic cxchanges show Venczucla's willingness to cngage with Guvana
and find an amicable scttlement to the territorial controversy (i). Thesc approaches led to
meetings in London 1n 1963 wherein the parties had the opportunity to discuss. among
others, what a satisfactory solution cntailed (i), Said mectings were followed-up in Geneva
in 1966 wherein the partics consigned their agreement to find a practical, mutually

acceptable and satistactory solution of the controversy.

(i) VENEZUELA’S EARLY DIPLOMATIC GESTURES SIGNALED ITS QUEST FOR A
DIPLOMATIC SETTLEMENT WITH GUYANA

3.10.  Guyana’s recount, in its Memorial on questions of jurisdiction and admissibility,*
of some of the events leading up to the Geneva Agreement in 1966 mernt comments. not
only to highlight Guyana’s inaccuracies. but also to evidence the constant position of

Venezucla on the territorial controversy.

3.11.  First, Venczucla had no qualms with respect to Guyana’s independenee, which it

contmuously supported. Rather, it was the United Kingdom who tnied to silence Guyana in

% Memorial of Guyana on jurisdiction and admissibility. Ch. 1T, paras. 2.4-2.14.
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its quest to publicise to the world its case for independence. For example, during one debate
of thc UN General Asscmbly Fourth Committecc on December 18", 1961, the United
Kingdom's representative, Sir Hugh Foot. “expressed his delegation’s most formal
reservations congerning the hearing of the Premier of British Guiana as a petitioner™
claiming that “[s]Juch a hcaring would havc thc most scrious conscquences™, and in fact
threatened that if allowed to do so the United Kingdom delegation would have to “refrain

from taking part in the ensuing discussion™ ®!

3.12.  After a heated debate, the Chairman of the session allowwed the Premier of Guyana,
Mr. Jagan, to be heard . It is no wonder that the United Kingdom s representative did not
participate in the discussion® given that Mr. Jagan eloquently recounted Guyvana’s path to
independence, including how, following the suspension of the 19537s constitution after just
“four and a half months”, and after “the popularly elected Government had been forcibly
removed from office, just as the Gallegos Government in Venezuela, the Mossadegh
Government 1in Iran and the Arbenz Government in Guatcmala had been in 1948, 1933 and
1954 respectivelyv™.™ the British Colonial Office had — according to Guyana’s Premier own
words — “imposed a dictatorial rcgime in British Guiana, which had amounted to a rcal

reign of terror for the leaders of the national movement. ™

3.13. By contrast, the records evidence that Venezuela was unequivocal in its support
for Guvana’s independence process, as shown, for example when Venezuelan President
Betancourt stated that “[i]t should be noted that Venczucla’s claim over its legitimately
owned territory does not hinder the aspirations of the people of British Guana for
independence. The Venezuelan nation sympathises with this cause, as it has a long-standing

anti-colonial position dating back to its own struggle for sovercignty and independenee. ™

51 thid., Annex 14, p. 609, para. 2.
©2 Ibid.. p. 611, para. 30.
%3 Ihid., p. 611, para, 34,
51 thicl . p. 612, para. 42,
% Jhid.. p. 612, para. 43.

% President Don Romulo Betancourt and the Venezuelan Claim. VI. Presidential Message.
7 March 1964, in Claim 1o Guvana Essequibo — Documents [962-1981. Caracas 1981, p. 8
(available at Peace Palace Library). Intlis same regard see Note from the Minister of Foreign Affairs



The Venezuelan Chamber of Deputies, National Congress and legislative assemblies

supported this view .’

3.14.  Likewise, the official records of the UN General Asscmbly documcented that,
Venezuela “had always supported the cause for independence in the Umited Nations and
had collaborated actively in the decolonization process™, and even more so “in the present
mstance, sincc the country concerned was its immediatc ncighbour™, proving that
Venezuela “hoped that British Guiana would become independent as soon as possible and
in the best possible circumstances™.® This was reiterated not only by Venezuela's
cxccutive but also its legislative branch who supportcd “without reservation the total
independence of British Guiana and its immediate inclusion into a democratic system.”®
History shows that Venczucla recognized Guyana as sovereign State on the same day of its
independence. ™ while expressly reserving, of course, its territorial sovereignty rights over

the entire arca on the left bank of the Essequibo River.”!

of Venezuela Mr. Ignacio Iribarren Borges. to the Ambassador of Great Britain, Sir Anthony H.
Lincoln, 18 Mayv 1966, available at /&idem, p. 100, and Statement by the Miwister of Labour, Mr.
Hens Silva Torres, and by Ambassador Francisco Alvarez Chacin, at the International Labour
Organization (ILO), June 1966. at [hidem_ p. 112-113.

57 Agreement of the Chamber of Deputics, 4 April 1962; Agreement of (he National Congress. 13
October 1965, and Bolivar Statement of 15 February 1966, in Claim to Guyvana Essequibo —
Documenis 1962-1981, Caracas, 1981, pp. 13-15 respectively (available at Peace Palace Library).
% United Nations General Asscmbly, 16th Session, Agenda [iem 25: The Situation with Regard to
the Implementation of (he Declaration on (he Granting of Independence 10 Colonial Countrics and
Pcoplcs, 8 Oclober 1962, p. 130, para. 77 (Annex 146). Sce also Mcmorial of Guyana on questions
ol jurisdiction and admissibility, Annex 24, p. 1. and Anncx 20; Mcmorandum of Vencrucla, p. 7.
and Anncx. p. 38.

% Ihid., Ammex 20, Memorandum of Venezuela, p. 7.

“* Memoranduin of Venezuela, Annex, p. 38,

T Note ol Venczuela's recognition of (he new State ol Guyana, with the reservation of Venczuclan
rghts to the temtory of Guvama Essequibo. 26 May 1966, in Claim to Guavana Esequiba —
Documenty 1962-1981, Caracas 1981, pp. 102-103 (available al Pecacc Palace Library). On
Venesuela's position on (he reservation of its rights sce also: Declarations by (he Vencruclan
Ministcr ol Forcign Aflairs on the Admission of Guyana into the OAS, published in (he press. 6
September 1966 and Statement by Venevucla at the opening iecting of the United Nations General
Asscmbly, 20 Sepicmber 1966; and. Staliement by (he Delegate ol Venczucla, Mr, Manuel Raflacl
Rivero, al the lirst regular working mecting ol the sccond session of the Administrative Council of
the United Nations Development Programme (UNDP). Junc 1966. All documenis available at
Ihidem, pp. 110-111, 114,
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3.15.  As documented. Venezuela's considerations with respect to the Guyanese
indcpendence process worc related, rather, to the then perecived possibility that it would
prejudice its territorial claim and, as a result, it felt obliged to state its concerns and
aspirations, initially in regional forums™ and then at the United Nations.” It is no wonder
that, the territorial controversy having not been resolved with the United Kingdom as the
colonial power, Venezuela made public its position that it would submit its claims to the
independent government of Guvana. having never made its support for the latter’s

independence contingent upon a solution to the problem. ™

3.16. The¢ morc important point to highlight is the fact that throughout these public
interventions, and even long before the Geneva Agreement was foreseen. the initial
clements of what Venczucla's constant position has been to this day were laid out, that 1s,

a ¢all for equity and reaching a satisfactory outcome for hoth parties.

3.17.  For example. during the meeting of 15 January 1962 between the Minister
Counscllor of the Venczuclan Embassy, Mr, Walter Brant, and American officials, the
concept of cquity was invoked by Venczucla, this time in relation to the 1899 Award which

was rightly labelled “inequitable™ and “flawed™. ™

3.18.  Venezuela of course continued to expand on its position being explicit on the

cxistence of a territorial controversy and detailing the reasons why it could not recognisc

2 See Declarations of Venezuela made at the Fourth Meeting of Consultation of Foreign Ministers
ol the Amg¢rican Continent, March 1951, and ai th¢ Tenth Inter-Amncrican Conlcrence meeting,
March 1934, both reproduced at Memorial of Guyana on questions of jurisdiction and admissibility.
Annex 19, paras. 51 and 52, p. 11.

3 Memorial of Guyana on questions of jurisdiction and admissibility, Annex 16, p. 1,

1 United Nations General Assembly, 16th Scssion, Agenda licim 25: The Situation with Regard to
the Implementation of the Declaration on the Granting of Independence to Colonial Countries and
Peoples, 8 October 1962, p. 130, para. 77 (Annex 146). See also Memorandum of Venezuela,
Amnex. pp. 37-40.

3 Memorial of Guyana on questions of jurisdiction and admissibility. Annex 16. p. 2.
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the 1899 Award.” In that context, it identified another element to be taken into account for

the resolution of the controversy.

3.19.  In the letter from the Pcrmanent Representative of Venczucla to the Scerctary-
General of the UN dated 14 February 1962 and distributed to all Member States of the

organization, Mr. Sosa Rodriguez was clear in stating that,

“Venezuela hopes that its long-standing dispute with the United
Kingdom regarding the boundaries of British Guiana will be solved
by ncgotiations between the interested partics. in accordance with
intcmational law and with the Purposcs and Prnciple of the Unitcd
Nations Charter_ taking into account not onlv Venezuela's rights, but
also the legitimate interests of the people of British Guiana under the
present circumstances™.”’

3.20.  Venezuela restated its position eight days later, on 22 February 1962, when the
Venezuelan representative made the following statement at the 1302™ meeting of the 4"

Committee of the General Assembly:

*When the question of the independence of British Guiana [ ... ]
through peaceful negotiation with the United Kingdom [...] has
come before the United Nations, the Government of Venezuela,
while warmly supporting the rightful aspirations, must at the same
time, in defence of the nights of its pcople. request that its just claims
also be considered and that the injustice committed equitably
rectified. [It] hope[d] to accomplish that through friendly
negotiations with the parties concerned. who should consider |...|
the present circumstances and to the nghtful intercsts of the pcople
of British Guiana™,"™

& drbitral Award of 3 Qctaber 1899 (Guyvana v. Venezuela), Jurisdiction of the Court, Judgment,
LCJ. Reports 2020, p. 466, para. 33 Memorial of Guyvana on questions of jurisdiction and
admissibility. Annex 17.

7 Memorial ol Guvana on questions of jurisdiction and admissibility, Annex 17, para. 20, pp. 3-3
(emphasis added).

‘& Statement made by the Representative of Venezuela at the 1302nd Meeting of the Fourth
Commitice, 22 Fcbruary 1962, para. 53 (Annex 141).
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3.21. Needless to say, Guvana omitted referencing these passages to the Court™ even
though they arc clearly at the root of what ¢ventually became the formula contained in the
1966 Geneva Agreement, which contemplated the parties’ search for a practical. mutually
acceptable and satisfactory solution of the controversy. These passages highlight

Venczucla's position:

o That the controversy is to be resolved by negotiation between the interested

parties.

¢ That such a negotiation should take place in accordance with international law
and with thc Purposc and Principles of the United Nations Charter — 1¢.,
Articles 1 and 2.

o That both States” rights and legitimate interests shall be taken into account.

3.22.  Congciliatory conversations subsequently took place, as registered in the records of

the United Nations.™

This was followed. as explained in Chapter 7. by the tripartite
examination of certain documentary evidence related to Venezuela's claims conceming the

1899 Award.

323,  As alrcady deseribed by Venczucla,® talks took place in London on 5 and 7
November 1963, between the Minister of Foreign Affairs of Venezuela, Mr. Marcos Falcon
Bricefio, the Foreign Secretary of the United Kingdom, Mr. R A. Butler, with Gov. Sir
Ralph Gray standing as the represcntative of British Guvana, A Joint Communiqué was

issued at that point.*

7 See omission at para. 2.6 of the Memorial of Guyana on questions of jurisdiction and
admissibility.
8 Memorial of Guyana on questions of jurisdiction and admissibility, pp. 24-25, paras. 2.9-2.10
and Annexes 24 and 235.
8l Memorandum of Vengzucla, Annex, pp. 8-9.

82 Memorial of Guyana on questions of jurisdiction and admissibility. p. 23. para. 2.11: Memorandum
ol Vencrugla, Annex, p. 9. Full (ext of comtuniqué in Claim to (Guavana Fseguiba  Documents
1962-1981, Caracas, 1981, p. 26 (availablc al Pcace Palace Library).
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(ii) THE LONDON MEETINGS OF 1965 GAVE DETAILS OF WHAT A PRACTICAL,
MUTUALLY ACCEPTABLE AND SATISFACTORY OF THE CONTROVERSY
ENTAILS

3.24.  On9Yand 10 December 1965 the interested parties held formal meetings in London.
The respective delegations werc headed by the Minister of Forcign Affairs of Venczucla,
Mr. Ignacio Iribarren, the Secretary of State for Foreign Affairs of the United Kingdom,
Mr. Michael Stewart, and the Premier of British Guiana and later Prime Minister, Mr.

Forbcs Bumham.

3.25. In the final communiqué of this 1965 meeting 1t was indicated that the agenda had
been fixed. according to the joint communiqué of 7 November 1963. However, the said

1963 joint communigqué only indicates, in relevant part, that:

“After the relevant documentation has been examined, the experts
will meet to discuss the results of their investigation. The experts will
subscquently submit a report to their respective governments. Thesc
reports will serve as a basis for further discussions between the
Govemnments.”*

3.26.  This is quite different from the agenda of the 1965 meetings. which records:

*(1) Exchange of views on the experls™ report on the examination of
the documents and discussion of the consequences therefrom.
Necessity of resolving the dispute.

(11) To seek satisfactory solutions to the practical settlement of the
controversy that has arisen as a result of the Venezuelan contention
that the 1899 Award is null and void.

(1i1) Concrete plans for collaboration in the development of British
Guiana.

8 Joint Communiqué on the Ministerial Talks held in London on November 3. 6 and 7.1963 between
the minister for foreign alTairs of Vencucla, Mr. Marcos Falcon Briceifio, and the Forcign Scerelary
ol the United Kingdom, Hon. R. A. Buller. in Claim (o Guayvana fsequiba  Documents 1962-1951,
Caracas 1981, p. 26 (availablc at Pcace Palace Library).
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(iv) Determination of time limits for the fulfilment of whatever may
be agreed with referenec to points 1, 2 and 3 above.

(v) Joint communiqué on the present talks,”™

3.27.  Clearly, the 1963 Communiqué had contemplated only point (1) of the 1965
meeting, with nothing there relating to points (ii) and (iit). This evidences the new approach
then adopted by the United Kingdom, after having understood that it was far safer for it to
neutralise the question of the Arbitral Award, as explained in Chapter 7.

328.  Andthisis exactly what 1t did. On the first day of the London meetings, Venezuela,
as was probably expected, expressed its complete dissatisfaction of Sir Geotfrey Meade's
frivolous “cxpert” responsc to the Venczuclan's Expert Report based on newly discovercd
evidence, to a matter that the United Kingdom had itself offered to discuss seriously, on
the basis of evidence. Venezuela’s Minister of Foreign affairs noted with some satisfaction
the express distance taken by the Brtish Government with Mcade's report, underlving “the
expression used by Your Excellency in memorandum AV 1081/75, of August 3. 1965, that
the said report “docs not necessarily represent the considered view of Her Majesiy’s
Government with regard to any of the points at issuc.”™ And after foreefully rebutting some

of the main substantive deficiencies of the said report. he concluded. that:

“Far from persuading my Government that its claim is without merit,
the British expert report has convinced it of the unshakeable strength
of its position,”™

3.29.  While the United Kingdoms representative formally maintained the position of its
country, the representative of British Guiana manifgstly understood that the Venczuclan

Expert Report was devastating. Because of this, it sought to bypass by all means the

&4 This agenda is indicated in the Joint Communiqué, 10 December 19635 (Annex 42),

8 Govermment of the United Kingdomn. Record of Discussions between the Foreign Secretary. the
Venersuclan Minister for Forgign Affairs and the Premicr of British Guiana at the Forcign Office. 9
Deccember 1965, p. 1 (Annex 84).
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obvious fraud behind the 1899 Arbitral Award, by relving on the 1905 demarcation, as if,

a proper boundary delimitation® could be independent of the Arbitral Award.

3.30.  Dunng thc mecting of 10 December 19635, item (1) was considered cxhausted by

the British representative. Indeed, the British record of discussion indicates that:

“Mr. Stewart recalled that the two sides had been unable to agree on
the question of the 1899 Award’s validity. Venezuela had insisted
that her position was right, and Her Majesty’s Government had stuck
to theirs. He wished to look at more constructive ideas under items 2
and 3 of the Agenda™ ®/

3.31. Thereafter, upon arriving to the discussion of said point (it) of the agenda, Mr.
Stewart and Mr. Burnham both cnquircd what was meant by the formula “satisfactory
solutions”, noting that it had been proposed by Venezuela ® Mr. Iribarren stressed that “the
first solution as seen by Venezuela |is| the return of the Territory that by law belongs to it.
Now, naturally, we arc willing to discuss cxhaustively, if its nccessary, any other solution

that could be proposed to achieve the objective expressed in point 2 of the Agenda.”™*

3.32.  Mr. Stewart and Mr. Burnham rejected this possibility, and further enquired as to
what Venczucla meant by “satisfactory solution™,” and having restated its position, Mr.
Inbarren enquired what would the Umted Kingdom and Guvana understand as a
“satisfactory solution to the problem™ *! To this, Mr. Stewart made the proposal that the
matter be relayed back to the United Nations or, as a sccond alternative, that Venczucla
“renounced of its claim™, or at least, “withhold it until British Guiana was firmly
cstablished as an independent State™ * He further stressed that: “If vou were to ask mc,

what does the British Government feel to be a “satisfactory solution’, I would recommend

8 Ihid . p. 4 (Annex 84).
8 Ihid.. p. 5 (Annex 84).
% Minutes of London Preliminaries to the Geneva Agreement. 9 December 1963, Stewart and
Burnham, pp. 14-15, 17 (Annex 85).
¥ [hid., Itibarten, p. 17 (Annex 85),
* Ibid., Stewart and Burnham, pp. 17-19 (Annex $5).
U fbid., Itibarren, p. 19 (Annex 85).
% Ibid.. Stewart, p. 19 (Annex 85).
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the second alternative. Apart from that, [ do not know what we can do, only to go to the

United Nations.”?

3.33. Forits part, Mr. Inbarrcn restated that, despite the partics being entrenched in their
positions, he was of the view that “there can be satisfactory solutions for both, that
encompass a practical arrangement of the problem that none of them can deny exist”, and
that such a solution would be onc which “contcmplatcs the interests, the problem of both
States [...]” — in a context where the settlement of the controversy would result in a triumph
for Mr. Burnham - who domestically had to deal with political opposition — as well as
benefit Guvana. ™ In sum, what the Minister of Forcign Affairs of Venczucla was proposing

as a “satisfactory solution” was one which was a win-win for all involved.

3.34.  Upon further enquiry by Mr. Burnham of what was Venezuela’s understanding of

what a satisfactory solution would be,” Mr. Iribarren madc the following proposal:

“At the invitation of Mr. Burnham, I shall make a sccond proposal,
which would be as follows: that wc agree to a joint administration of
the disputed termitory for a period to be discussed - let us say ten vears
- with obligations established for both countries, although perhaps in
a greater proportion for myv country, to provide the necessary means
for this joint development, and also, with the agreement of my
country. to cooperate in the development of British Guana itself.
Such an agreement, with such details as mayv be agreed upon after
discussion, Venezuela would naturally be willing to enter into,
recognizing the sovereignty of my country over the disputed

96

territory™.

335, To this proposal Mr. Burnham replicd: “The answer is no™*’ For its part, Mr.
Stewart restated his two propositions, to return the matter to the UN and for Vengzuela to

renounce to its claim,”® both of which, were of course inconceivable for Venezuela, But

% fhid., Stewarl, p. 19 (Annex 85).

*1 Ibid.. Iribarren, p. 20 (Annex 85).

* London Minutes, 9 December 1965 (Bumbam, pp. 20-21),
*¢ Ibid.. Inbarren, p. 21 (Annex 83).

" fbid., Burnham, p. 21 {Annex 85).

% Ibid.. Stewart, p. 23 (Annex 85).
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despite the difficulties encountered during the meeting, Mr. Iribarren proceeded to make a
third proposal cntitlcd “Creation of a Commission to scttle the controversy bctween
Venezuela and the United Kingdom on the territorial question between Venezuela and
British Guiana”. This proposition was submitted for consideration of Mr. Stewart, Mr,
Burnham, and their delcgations for their analvsis, and would be discusscd on the mecting

of the following day.™

3.36. The Venezuelan proposition for the creation of a joint commission, attempted to
continue with the conversations and the finding of solutions to the controversy. It was
structured in such a manncr that it cnvisaged scveral conciliatory stages, a commission that
would continue in this task, with the progressive introduction of mediators to try to
conciliatc and scck solutions. If no agrcement could be found, the matter could be

100

submitted to international arbitration — wot the International Court of Justice.

337, As Mr. Inbarren well stressed, “the proposition fully demonstrates the Venezuelan
desire to cooperate and collaborate in the development of our neighbour, British Guiana™ !
which would allow for the United Kingdom to intcrvenc in all steps as part of the proposcd
commission, the choice of the mediator or mediators, as well as in the conclusion or
discussion, and decision on the bascs, conditions, and rules for the cnvisaged arbitration, It
was “a fair proposal”.'"*

3.38. During the meeting other propositions were discussed, including, infer alia, an
agreement which, similar to the Antarctic Treaty of 19539, would have kept the legal status

03

of the disputed territory én limbo,'™ or a possiblc joint administration of the said arca.
While such joint admimstration was, ultimately, not agreed upon, 1t is important to note

that this was one of the options for a possible mutually satistactory solution.

% Ibid.. Iribarren, pp. 26 and SS: Venezuelan Proposition of 9 December 1963 (Annex 85).
L Ihid., Venezuelan Proposition of 9 December 1965 (Annex 85),

190 Jhid,, moming session, [ribarren, pp. 9, 15-16 (Annex 85),

192 bid. . morning scssion, Itibarren, p. 9 (Annex 85).

1% Record of Conversations held at the Foreign Office in London on the Border Dispute between
Venersuela and British Guiana, 10 December 1965, p. 3 [ (Annex 86).
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3.39. The meeting continued and the parties agreed to resume conversations at a later
datc in Fcbruary 1966 in Geneva, focusing — at the requcst of the British representative —
onlv on point (ii) of the agenda '™ that is, the search for satisfactory solutions for the
practical settlement of the controversy. ' Also, a joint communiqué on the results of the

two days of mectings in London was agreed, and which stated that:

“Idcas and propositions for a practical scttlement of the dispute werc
cxchangcd. It was agrced that some of thesc should be submitted for
further consideration and that the Ministers should continue the
present discussions during the week beginning February 13, 1966, in
Geneva, in order to consider these propositions, as well as others
which might be suggested in accordance with the above Agenda.
Since neither party was able to accept the conclusions of the cxperts
appointed by the other party, item one will not be considered. It was
further agreed that officials of the governments concerned will
shortly begin preparatory talks,”!"

3.40.  Various points can be highlighted from the London mectings:

e [Mirsi. an initial approximation to what both partics understood as what a
practical settlement of the controversy could be.

s Second, Venezuela's insistence to adopt a win-win approach which would
be beneficial to all concerned, even considering the interests of the United
Kingdom, at the time a colomal power that reigned over Guyana and its
people.

e Third. a multi-phascd pacific scttlcment mechanism which would cvolve
from negotiation through a jomnt commission, then mediation, and
arbitration as a last resort.

e Lasily, there was a recognition from the partics of the mmportance of

continuing to seek a practical settlement of the controversy.

194 Minutes of London Preliminaries to the Geneva Agreement, 10 December 1963, aftermoon
session, Stewart, p. 1 (Annex 87).

195 Jhid., alternoon scssion, lribarrcn, p. 3 (Annex 87).

1% Ibid.. Joint Statement. p. 2 {Annex 87).



3.41.  Before turning to the discussions in Geneva, it should be highlighted that at no
point during thc London mcctings was there ¢ven a remote acknowledgment of the
jurisdiction of the Intemational Court of Justice — a historical and position constante of

Venezuela throughout this controversy.

(iii) THE GENEVA MEETINGS OF 1966 CONCRETISED THE CONSENSUS OF THE
PARTIES THAT THE RESOLUTION OF THE CONTROVERSY REQUIRED THEM
TO FIND A PRACTICAL, MUTUALLY ACCEPTABLE AND SATISFACTORY
SOLUTION OF THE CONTROVERSY

342, Followmg up on the London mcetings, the partics mct again in Geneva on 16 and
17 February 1966. Although there was an initial concern from Venezuela that the United
Kingdom would not keep its word on the subject of the meetings, this was clarified via
diplomatic cxchangcs between the Partics. ' The delegations met as agreed and were again
represented by the Minister of Foreign Affairs of Venezuela, Mr. Ignacio Iribarren, the
Secrctary of State for Forcign Affairs of the United Kingdom. Mr. Michacl Stewart, and

the Premicr of British Guyana and later Pnime Minister, Mr. Forbes Bumham '™

343 These meetings sought to define the terms of what would be the Geneva
Agreement. The meetings advanced upon the preliminary work of the Joint Communiqué
of 1963 and of the London Mectings of 1965, The agenda now solely focused on what was
then item (i1) of the London Agenda. namely, the search for satisfactory alternatives for the
practical scttlement of the controversy which had arnisen as the result of the Venczuclan

well-founded contention that the Arbitral Award of 1899 1s null and void.

1% Aide-Memoire presented by the Venczuelan Foreign Mimistry to the British Embassy in Caracas,
Regarding Statements Attributed to British Foreign Office Officials, 4 February 1966, Aide-
Memoire presented by the British Embassy in Caracas in response to the aide-mmemoire of the
Venezuelan Foreign Ministry of 4 February 1966, 8 February 1966, See also Press Release of the
Venezuelan Foreign Mimistry in Relation to the visit of Sir Anthony Lincoln, British Ambassador,
to the Minister of Foreign Affairs, Mr, Ignacio Iribarren Borges, Caracas, 8 February 1966, All
docmnents in Claim to Guavana Esequiba — Documents 1962-1981, Caracas 1981, pp. 66-69
(available at Peace Palace Library).

1% Meeting at Ministerial level between the Venezuelan and British Foreign Secretaries on the
Controversy over the Frontier with British Guiana, Unitcd Nations, Geneva. 16 February 1966
{Annex 88).
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344, The formal sessions which opened at the Palais des Nations had a focus on
restating the importance of moving forward with a formula agrecable to both partics, and,
in particular, taking into account the impending independence of Guyvana, which would

effectively occur in May 1966,

3.45.  Thatimpending independence of Guyana is a major consideration, because it could
be scen during the negotiations that they were distancing themsclves from the stern British
negotiating position. On the one hand, Mr. Stewart began the meetings by proposing a mild
arrangement wherein the task of the Mixed Commission would be circumscribed to
“cxaminc the possibilitics of cxtending the contacts between the two countrics, diplomatic,
trade, educational contacts, etc.”,!”” and with the understanding that “nothing in the
Agreement implics the renunciation by cither side of any territonial claims and that nothing
done under the agreement should become basis for either denving or asserting territorial

claims.”!® On the other hand, Mr. Burnham adopted a more congiliatory tone, and was

willing to opcn the agreement bevond co-operation matters, for cxample, when stating that:

“It 1s difficult for us to agree to the viclding of any territory, but arc
awarc that in intcrnational relations two positions may appear to be
exclusive. However. with good will on both sides we may be able to
arrive at a mutuallv acccptable  solution, where honour is
preserved. ™!

3.46. Duc to the diffcrent positions of the partics, a significant portion of the work was
done by drafing committees and agreements were concretised in various informal
meetings.'!” The text of the Geneva Agreement was approved after being read article-by-
articlc m a formal session and in the presence of the delegations, Before concluding the
meetings on 17 February 1966, Mr. Inbarren, Mr. Stewart and Mr. Bumham, all expressed

their satisfaction with the agreement reached.'!? which was signed on the same dav and a

1% Ihid.. Stewart. pp. 2-3 (Annex 88).

1 Thid,, Stewart, pp. 2-3 (Annex 88),

U Ihid,, Bumham, p. 4 (emphasis added) (Annex 88).

12 See lor example, fhid, Stewart, p. 4. lribarren, p. 7 (Annex 88).
13 hid .. Iribarren, Stewart and Burnham, pp. 15-16 {Annes 88).
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joint communiqué was issued.!™ Venezuela diligently incorporated the Agreement into its
domestic legal order'” and Guyana also coxprossed that “in accordance with well-
established intemational practice, [it intended] to comply with all the obligations under that

Agreement.”!'¢ The international community took note of such commitments. '’

347, As was stressed throughout the entirety of the negotiations, the key points were (i)
the recognition of the importance of an amicable resolution to any outstanding controversy
in a manner acceptable to both parties which constitutes the ultimate final object of the
Agreement; and (i1} the need to establish mechanisms aimed at finding practical and

satisfactory solutions for both partics to the controversy.

3.48. At this point, with the Geneva Agreement having been signed by the Partics, it 1s
worth restating some ¢lements corresponding to its object and purpose as was defined in

1ts final form.

349, The final objcct of the Geneva Agreement 1s cxplicit i its title: “resolve the

1

controversy over the frontier”''™ Had the Parties intended to put in motion a process for

assessing the Iegal status of the 1899 Arbitral Award. or for agrecing on how to carry out

11 Joint Commmmnigné on the Ministerial Talks held in Geneva on 16 and 17 February 1966, between
Dr. Ignacio Iribarren Borges. Minister of Foreign Affairs of Venezuela the Hon. Michael Stewart.
UK Minister for Foreign Affairs and the Hon. Forbes Burnham, Prime Minister of British Guiana.
17 February 1966 (Annex 94).

U3 veneruclan Law approving (he Geneva Agreement, 13 April 1966, in Claim 1o Guayana
Esequiba — Documents 1962-1951. Caracas 1981, p. 97 (available at Peace Palace Library).

% Note of the Govermunent of Guyana in response to the recognition by Venezuela, 19 August 1966,
in Claim to Guavana Fsequiba  Documents 1962-1981, Caracas 1981, p. 104-105 (available at
Pcacc Palace Library).

U8 fhid.

1 Excerpts from statements by representatives of various countries in the United Nations Security
Council and full text of the statement by the representative of Venezuela, Mr, Pedro Zuloaga, on the
adiuission of the new State of Guyana to the Umited Nations. with the reservation of Venezuela on
Guavana Esequiba, 21 June 1966, in Clain to Guavana Esequiba — Documenis 1962-1981, Caracas
1981, pp. 106-109 (available at Peace Palace Librarv).

V% See Aide-Meinoire presented by Marcos Paleon Briceo to the Hon, R.A. Builer (3 Nov. 1963),
GM., Vol. [V, Anncx 73. Scc also the Report on the Boundary Question with British Guiana
submitled 1o the National Government by (he Vencrzuclan Experts. 1967 (Annex 130). Sce also
Statement Made by Dr {gnacio fribarren Borges, Venezuelan Foreign Minister, lo the Ministerial
Conference Held in London (9 Dec. 1965), GM., Vol. 1V, Annex 76.
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such assessment, the text would have said so, and the agreement would have had to be titled
“Agreement to detenming m a definitive and binding manner whether the 18399 Award is

valid”. This was »or the Parties” common will.

350. To the contrary, the very wording of the Geneva Agreement confirms that the
Parties were only concerned with finding practical, satistactory and mutually acceptable
solutions of the termtonal controversy between Venczuela and the United Kingdom/British
Guiana, regardless of the validity or mvalidity of the 1899 Award. This issue had already
been superseded during the four vears of negotiations between 1962 and the execution of

the Geneva Agreement on 17 February 1966.

3.51.  In fact, thc partics specifically agreed that their controversy should be “amicably
resolved in a manner acceptable to both parties” (preamble),'!? in secking “satisfactory
solutions for the practical scttlcment™ of their tcrritorial controversy (Artticle I). This docs
not suggest, even remotely, and to the contrary excludes, that the Parties agreed on putting
in motion a mechanism to determine who is right with respect to the question of the validity
or invalidity of the 1899 Arbitral Award.

3.52.  Rather, the parties were aiming to drafi an agreement that was meant to provide for
a holistic solution to their territorial controversy. This approach is reflected in the drafting
of the preamblc of the Geneva Agreement. In a Note Verbale dated 25 February 1966,
the Foreign Secretary of the United Kingdom stated that:

U9 The case law confirms that the preamble of an agreement expresses the object and purpose the
agreement, See Rights of Nationals of the United States of dmerica in Moracco (France v. United
Stares of dmerical, Judgment, LCJ. Reporis 1952, p. 176, 197; Sovereigniy over Pulau Ligitan and
Pulau Sipadan (Indonesia:\{alavsiaj, Judgment, LC.J. Reports 2002, p, 623 para, 51; Question of
the Delimitation of the Continenial Shelf benveen Nicaragua and Colombia beyond 200 nautical
miles from the Nicaraguan Coast (Nicaragua v. Colombiaj, Judgment - Preliminary objections, 17

March 2016, para. 39; 2020 Judgment, para. 73; dpplication of the International Convention for the
Suppression of the Financing of Terrorism and of the International Convention on the Elimination

of Al Forms of Racial Discrimination ( Ukraine v. Russian Federation), Jndginent, 31 January 2024,

para. 50.

12" Mentioned indrbitral Award of 3 October 1899 (Guyana v. Ienezuela), Jurisdiction of the Court,

Judgment, {.C.J. Reports 2020, p. 455 para. 133.
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“Itlhe Venezuelans also tried hard to get the preamble to the
Agrcement to reflect their fundamental position: first, that we were
discussing thc substantive 1ssuc of the fronticr and not merely the
validity of the 1899 Award and secondly, that this had been the basis
for our talks both in London and in Geneva. With some difficulty I
persuaded the Venezuelan Foreign Minister to accept a compromise
wording which rcflected the known positions of both sides.”™'*!

3.53.  Accordingly., when drafting the preamble, the United Kingdom took note of
Venczuela's position, and deliberately agreed with 1t. Put otherwise, the prcamble to the
Geneva Agreement reflects the position of Venezuela, namely that the Geneva Agreement
was meant to address the substantive issue of the territorial controversy between Venezuela
and British Guana. This was clcarly not out of any disintcrested willingness on the part of
the United Kingdom. It was rather a consequence of the reality which the United Kingdom
was confronted with. Being aware of the overwhelming evidence presented by the
Venczuelan cxperts, the Jesuits Hermann Gonzalez Oropeza and Pablo Ojcr, the United
Kingdom and British Guiana agreed to drop the issue of invalidity, recognise Venezuela’s

contention, and commit to a commeon scarch for a mutually acccptable solution,
354, All of this is further solidificd when ¢onsidering the following;

First, and significantly, at no point docs the Agreement mentions that the United Kingdom
or British Guiana oppose Venezuela's contention that the 1899 Arbitral Award is null and
void. The Agreement provides that the controversy arises from Venezuela’s contention but
docs not say that it ariscs from opposing vicws on the Arbitral Award. If it had been the
case, the text would have mentioned explicitly that the controversy anses from Venezuela's
contention that the Arbitral Award is null and void and that such circumstance was rejected

by United Kingdom / British Guiana. But this is not what the Agreement savs.

Secondly. Article I of the Geneva Agreement entrusted the Mixed Commission “with the
task of seeking™ satisfactory solutions for the territorial controversy. Had the parties

wanted to task the Mixed Commission (and hence also the other ensuing mechanisms

121 Note Verbale from the Foreign Secretary of the United Kingdom to the UK. Ambassador to
Vencruela, 25 February 1966, p. 7 (Annex 69); cl. GM, Anngx 32.
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contemplated in Article I'V of the Geneva Agreement) to decide upon the validity or nullity
of the 1899 Arbitral Award, it would havc been most natural for them to provide for a
different formula. As explained above, after the London talks had reached an impasse on
this issue, it would be contradictory to hold that the Parties provided for more of the same.
Notably, the partics would have then entrusted the Mixed Commission with the mandate
‘of finding " (rather than seeking) a solution for the controversy by determining whether the
award was valid or rather not. In other words, the Geneva Agreement is a future-oriented,
forward-looking instrument, rather than onc meant to address what had happened in the
past. This is confirmed by the fact that the Mixed Commission was tasked to seek

“satisfactory solutions” or “soluciones safisfactorias’ in Spanish.

Thirdly, this controversy involves “questions™, plural {Article 1V), which of course
excludes the idea that the Parties desired to address a single question, namely the status of
the 1899 Award. In fact, this was not an “issue™ at all: the Parties had accepted
“Venczucla's contention that the Arbitral Award of 18997 is “null and void™ as causc of
their controversy, not as being “the” controversy. The controversy to be resolved under the
Geneva Agreement “has arisen as the result of the Venczucla's contention™, as written in

Article 1.

Fourthly_ the object of the Geneva Agreement, which is to commit the parties to a search
for mutually acceptable satisfactory solutions for the practical settlement of the territorial
controversy, and not to put in motion a mechanism to determine who is right and who is
not with respect to the 1899 Arbitral Award, 1s plainly confirmed by Article V(1) of the

Agreement, which provides that:

“nothing contained in this Agreement shall be interpreted as a
renunciation or diminution by the United Kingdom, British Guiana
or Venczucla of any basis of claim to tcrritorial sovereignty in the
termitorics of Venczucla or British Guiana, or of any previously
asserted rights of or claims to such termtorial sovereignty, or as
prejudicing their position as regards their recognition or non-
recognition of a right of, claim or basis of claim by any of them to
such territorial sovereignty.”
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3.

th

5. The meaning of this provision is crvstal clear: the Geneva Agreement was not
mtended to cnshrine any sort of renunciation by any of the Partics to any claim. Since
“nothing™ in the agreement can be interpreted as such renunciation, none of the processes
referred to in the agreement can have the effect of obliging any of the parties to renounce
to anything. The partics, in concluding the Geneva Agreement aimed at reaching a mutually
acceptable, satisfactory, and regotiated solution, on the basis of the process put in motion
by that Agreement. Article V, paragraph 1 assumes by necessary implication that the
partics as wcll as third actors involved in the scttlement of the controversy must strive for
a solution taking into account the claims to territorial sovereignty by both sides. This
excludes that a solution is being sought, much less imposed. that would necessarily involve
either side completely giving up their claim to territorial sovereignty over the area in

question,

3.536.  Onits own terms, the Geneva Agreement offers no basis for any of the Parties, or
any organ, including judicial organ, to decide that the claim of onc Party 1s rejected, thereby
obliging this party to renounce its claim. In particular, nothing in the Agreement. upon its
own terms, can lcad to a rejection of Venczucla’s contention regarding the nullity of the
1899 Arbitral Award. The Agreement commits the Partics to a scarch for a mutually
acceptable and satisfactory solution, which means a solution or solutions that they

subscquently both agree with.

357, Put othcrwise, the wording of the Geneva Agreement throughout its various
provisions, and starting with its title and preamble, indicates that ary of the means of
settlement referred to in its Article IV must aim at bringing about mutually satisfactory
solutions to the territorial controversy, rather than addressing the issu¢ of the (in)validity
of the 1899 Arbitral Award. That 1ssue was never meant to be addressed. the Parties having
accepted that Venezuela’s contention was there, and it is from this standing point that they
committcd to find a mutually acccptable and satisfactory solution to the resulting

controversy.

3.58.  Another point which is worth restating 1s that the Geneva Agreement, in its final

form, although in terms diffcrent from thosc mitially proposed by Venczuela during the
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London meetings, established a ticred process for the mutually acceptable and satisfactory

solution for the viable scttlcment of the controversy. This is what became Article TV,

3.59.  This step-by-step process is clear in its formulation and 1s very much in linc with
the general context that an amicable solution to the controversy was paramount, and with
the object of the Geneva Agreement, namely the finding of a mutually acceptable and

satisfactory solution for the practical scttlement of the controversy.

3.60.  Yet again, there 1s no express mention whatsocver of the International Court of
Justice as a pacific settlement mechanism. Moreover, Great Britain and Guyana did not
even accept the formulation a legal means of pacific settlement. Second, the parties
cnvisioncd a sccnario whercin any scttlement between them must be mutually acceptable

and satisfactory and lead to the practical settlement of the controversy.

1V, THE DEALINGS OF THE PARTIES AFTER THE SIGNING OF THE GENEVA
AGREEMENT ILLUSTRATE WHAT THEY WERE WILLING TO COMPROMISE
TO FIND A MUTUALLY ACCEPTABLE AND SATISFACTORY SOLUTION FOR
THE PRACTICAL SETTLEMENT OF THE CONTROVERSY

(i) THE WORK OF THE MIXED COMMISSION AND THE PROTOCOL OF PORT
OF SPAIN

122

361. As recounted by Venezuela in its Memorandum,'= after the signature of the
Geneva Agreement. the Mixed Commission set-up under Article 1 thereof initiated its work
“with the task of sccking satisfactory solutions for the practical scttlement of the
controversy between Venezuela and the United Kingdom which has anisen as the result of
the Venezuelan contention that the Arbitral Award of 1899 about the frontier between

British Guiana and Venezuela is null and void.”'

122 Memorandum ol Venerucla, Annex, pp. 41-49.

124 Venezuela and United Kingdom of Great and Northemn Ireland. Agreement to Resolve the
Controversy over the Frontier between Venczucla and British Guiana, Geneva, 17 February 1966,
Art. 1 (Annex 6).

51



3.62.  Without the need to restate the detail of said process, it is worth noting that from
the outset, Venczuela's commissioncrs interpreted the role of the Mixed Commission as
one which had been entrusted, under the terms of the Geneva Agreement, to search for

practical solutions to the territorial controversy '*

In contrast, the Guyanese
commissioners wanted to focus on procedural matters, namcly, clanfving the objective of

the controversy between the two govemments. '

3.63.  Inan attempt to move forward with the implementation of the Geneva Agreement,
in the IV Meeting (March 1967). Venczuela brought a broad proposal about the joint
devclopment of Guavana Escquiba. Guyana’s reply to the proposal camc in the VI Mccting
(October-November 1967) which led to the creation of a subcommittee of experts to studv
plans of joint devclopments. '*° Two rounds of mectings (February and Junc 1968) resulted
in a dead end because Guvana did not accept that the Joint Development Plan included
Guavana Esequiba and that Venezuela participate in the administration of the Plan.
Ultimately, Guvana uscd the discussions to cxhaust the time allotted to the Mixed

Commission, i.e.. four vears.'”’

3.64. Indeed. in light of the slow progress caused by Guvana’s commissioners,
Venczucla went as far as to propose the extension of the work of the Mixed Commission
provided that Guvana was willing to search in good faith for satisfactory solutions for the
practical settlement of the controversy.'*® A restatement of the proposal was presented, the
genceral lincs being that: (1) All of Guyana's territory would be cligible for development
projects; (ii) planning and execution of the projects would be carried out by a jomt
administration formula; (iii) funding of the projects would be through national, joint and

international funding sourccs. The proposal was rejected by Guyana. '™

1> Mcmorandum ol Venczucla, Annex, p. 42.
125 Ihid.

126 Jpid., Anmex, pp. 43, 43-47.

12 Ibid,, Ammex, p. 43.

1R hid., Annex, p. 48.

122 Thid.

52



3.65. Upon the stalemate resultant from the Mixed Commission wherein, “despite

130

Venczuclan cfforts, the scarch for a [satisfactory solution] was not ¢ven attempted,”" " the
time was running out to afford the parties the chance to find formulas for the resolution of
the controversy, in that the four-vear period established in Article 1 of the Geneva

Agrecement would lapsc in 1970

3.66. The partics concurrcd in their interest in making a further attempt at finding a
mutually acceptable and satisfactory solution before having to resort to the procedure
established in Article IV of the Geneva Agreement. This led to the Protocol of Puerto

Espaiia (thc “Protocol™) which was signed on 18 Junc 1970."

3.67. In the Protocol the partics agreed to a 12-vear term, counted from the dav of its
signature and renewable by agreement between them, ' during which they undertook not
to asscrt any claims to terrtonal sovercignty ansing from the contention referred to in
Article T of the Geneva Agreement' and to defer the operation of Article IV of said

Agreement, !>

3.68. Notably, the Port of Spain Protocol reconfirmed that the partics. in ling with the
Geneva Agreement, continued to seck a mutually acceptable and satisfactory solution to
the substance of their boundary controversy, and could not be “interpreted in anv way as a
waiver or reduction of any of the rights that Venezucla might have on the date of its

signature, nor as a recognition of any situation, use or claim that might exist by then.”'*

139 Ihid., Annex, p. 49.

™ Protocol 1o (he Agreement (o resolve the controversy between Vencrucla and the United
Kingdom of Great Britain and Northern Ircland over the frontier between Venezuela and Brtish
Guiana signed at Geneva on 17 February 1966, 801 UN.T.S. 183 (18 Junc 1970) ("Protocol of Port
ol Spain™). GM, Vol. [1. Anncx 46.

132 Guyana, United Kingdom of Great Britain and Northern Ireland, and Venezuela. Protocol to the
Agreement to Resolve the Controversy between Venezuela and The United Kingdom of Great
Britain and Northern Ireland over the Frontier between Venezuela and British Guiana. Geneva, 17
Febrary 1966 (“Protocol of Port Spain™), Port Spain. 18 June 1970. Art. V (Annex 7).

13 Ihid,, At Il (Annex 7),

134 thid., Art. 1] (Annex 7).

1% Statement of Purpose of the draft law ratifving the Protocol of Port of Spain. 22 June 1970. in
Claim to Guavana Fsequiba  Documents {962-1981, Caracas 1981, pp. 131-135 (availabl¢ at Pcace
Palacc Library).



3.69.  This is further confirmed by the preamble of the Port of Spain Protocol. according
to which this instrument sought to promotc “[...] mutnal confidence and positive and
friendly mtercourse [...]" between the parties. It goes without saving that only an overall
mutually acceptable settlement of the territorial controversy could achieve such an

outcomc.

3.70. This broad objcct and purposc of the Port of Spain Protocol, which was aiming to
continue the same goal as the Geneva Agreement, is further emphasised by the wording of
its Article 1, according to which the two governments “shall explore af/ possibilities™ of
promoting the improvement of their mutual rclations with the aim of bringing about a

constructive advancement of those relations.

3.71. This -all possibilities” formula entails that the parties, when concluding the
Protocol, which in tum was mcant to further implement the Geneva Agreement, were
striving for an overall solution to their territorial controversy whilst improving their mutual

rclations.

372, As with many aspccts of the situation concerning Guayana Isequiba, Guyvana
barely makes any mention of the Protocol and the significant advances made between 1970
and 1982."* which evidence possible criteria to achieve a mutually acceptable and

satisfactory solution could be cstablished.

3.73.  The first important development within the framework of the Protocol, came about
with the signing on 25 June 1974 of a Cultural Exchange Agreement and a commercial
agreement to buy sugar. Then, in 1975, Venezuela President Pérez and Guvanese Prime
Minister Burnham not only discussed the border controversy at length, but also outlined

possible wavs of practical solution.'*’

3.74.  Upon an improvement of the bilateral relations, on 3 November 1976, Guyana’s

Prime Minister, Forbes Burnham, proposed to Venezuela President, Carlos Andrés Pérez,

1% GM, pp. 47-50, paras. 2.55-2.60).

¥ Annual Report presented by the Ambassador of Venezuela to Guyana, No. G6/D/1515.
3 Decembger 1975, p. 6 (Annex 102),
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the possibility to achieve a definitive settlement of the territorial controversy, if Venezuela
provided assistance in the construction of a hydroclectric project m Guyana in the Alto
Mazaruni region in Guavana Esequiba — which Venezuela had initially offered. As stated

in a letter from Prime Minister Burnham to his Venezuelan counterpart;

“(My Dear Carlos Andres)

A few days ago I had communication from vour Ambassador who
had recently retumed from Caracas, conceming an offer from vou to
assist in the realisation of the Upper Mazaruni Hydro-Electric
Project.

The suggcstions which have bcen conveved to mc by your
Ambassador contain interesting features, and 1 believe we should
immediately nominate representatives from both sides to work out
the details, alternatives and modalities before we meet tor the final
agrcement.

As the same time. | wish to proposc a regime which, procecding by
stages can result in mutually beneficial and matcnal cooperation.
That in my view would demonstrate to both our peoples the
advantages to be gained by the settlement of outstanding issues, and
the growth in friendly economic relations.

We have at hand now the Fmal Feasibility Study prepared by
SWECQO. That study offers alternatives of production of power in the
first stage of the development of the project, of a range between 750
mcgawatts and 1200 megawatts.

[ would see an advantage in a long term contract for the supply of
power to Venezuela, coupled with a political arrangement which

would remove from our rclation the nageing problem of the border.

In_other words, | would propose that simultaneously with the
agreements for mutual cooperation with respect to the Upper
Mazaruni Hvdro-Electric Project and the supply of powcer to
Venezuela. there should be signed. an Accord wiich would lay at
rest the border question.
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I am confident that the sense of mutual assurance and security
thereby gencrated in Guyvancse and Venczuclans minds by the
signing of such an Accord, would make it casy for both our pcoples
to accept the implications of such a significant example of economic
cooperation.

The question of the supply of wood from the arca to be flooded, could
easily be settled favorably against such a background.

Indced, Guyana 1s anxious to have as much of the marketable timber
as possible, removed from the area to be flooded, and believes that
the supply of lumber therefrom to Venezuela is an obvious first
choice. In such circumstances further benefits are sure to accrue to
both countries from the development of our timber resources in the
Mazaruni arca as a wholc, with Venczucla as an important market.

On the question of financing, we would of course welcome
Venezuelan assistance. We are at present building a road of 180
milcs to thc dam sitc, and if vou beclicve that the regime of
cooperation | have outlined forms a basis for development of
economic relations between our two countries, | would ask vou to
consider an carly discussion at an official level with respect to the
funding of that road.

While the proposals | have made. differ somewhat from those which
vour Ambassador has indicated, I trust that you will find them a basis
for a stage development of cooperation between our two countries.
which, having regard to the political realities of the present time and
the nature and history of the relations between our two states, offers
good prospcect of being acceptable to both our peoples. 1 share with
vou the understanding that cconomic cooperation holds the best
prospect for the development of South America.

It is for this reason that | would be most grateful if [ could have an
early indication from vou as to vour reaction to the matters | have
raiscd in this Ictter,”'** (Empasis addcd)

13 Letter from Forbes Burnham to Carlos Andrés Pérez. 3 November 1976 (Annex 72).
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3.75.  With this development as a backdrop and with the objective of moving ahead with
bilatcral agenda, Guyana’s Minister of Foreign Affairs, Fredenick Rudolph Wills, visited
Caracas from 30 November to 3 December 1977. The conversations advanced and. at all
times, Venezuela's position was clear that bilateral cooperation with Guyvana was
contingent on rcsolving the boundary situation. Ambassador Moralcs Padl prepared a
report on this period of negotiations with Guyana (the “Morales Pail Report™). Herein, he

recalls the details of these meetings whergin he recounts as follows:

“|Guyanese Foreign Minister Frederick Rudolph Wills| a regional
map of the border area with Venezuela, proposing a correction to the
last scction of the border lincs, specifically at Punta Playa. The
rectification consisted of changing the north-west orientation of the
current border line and drawing it north-east. This correction would
make it possible to modify the negative impact of this sector of the
border, particularly in terms of its projection towards the Exclusive
Economic Zonc in thc arca bordening Trinidad, and to providc
Venezuela with a more adequate maritime projection than the current
one |...| Although this proposal was rejected as unsatisfactorv. it
should be noted that it was the first factual cvidence of the Guvanese
intention to scek a solution through bilateral negotiations, ™"

3.76. For its part and in relation to the boundary in the territory of Guayana Esequiba,

ninc hypothescs were envisioned by Venczucla as follows: '™

“Hypothgcsis No. 1.

Starting from the point whose approximate coordinates are Latitude
6°53' N. and Longitude 60°22°30” W, where the Acarabisi River
flows into the Cuyuni River, following the course of this river until
its mouth into the Essequibo River, whose approximate coordinates
are Latitude 6°27° N and Longitude 38°36° W.

Hvpothesis No. 2:

1% Conlidential Report by Morales Pail, Delimitation Guyana-Venczucla, 1979 (cmphasis added)
(Annex 108),

0 Ibid . pp. 1-4.
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Starting from the point whose approximate coordinates are Latitude
6°55" N. and Longitude 60°227307 W, follow thc coursc of thc
Cuyuni River until finding the point whosce approximalte coordinatcs
are of Latitude 6°44” N and Longitude 39°02°05” W, following the
fountain easternmost direction towards the North along the divide
until vou find the source of the Wallaba River, continue along this
nver until its mouth falls into the Supcnaam River following the
coursc until its mouth mto the Essequibo River.

Hyvpothesis No. 3:

Starting from the point whose approximate coordinates are Latitude
6°33' N. and Longitude 60°22°30 W., follow the course of the
Cuyuni River until finding the point whose approximate coordinates
arc Latitude 6°50' N. and Longitude 59°16” W and from there in a
straight line heading 46° Northeast to the headwaters of the
Amnamai River and along the course of the estuary until its mouth
in the Pomercon River and along the course of this river until
reaching the Arapiaco River. We continue along the course of the
Arapiaco River in an casterly direction until it mects the Tapakuma
Dam and in a straight line towards the east until finding the point
with approximate coordinates of Latitude 7°13° N and Longitude
389247307 W,

Hypothesis No. 4:

Starting from the point whose approximate coordinates are Latitude
7°6" N and Longitude 60°13° W_ continuing in a straight line towards
Northeast heading 32° until vou find the Barama River. Following
the coursc of this river to the town of Coqucrnito (Kokcrite), from
there following the road heading southcast until rcaching the
Arakabusa River, continuing along this river until its mouth in the
Imotar River. from there until its mouth 1n the Waim River and this
until vou find the Mariguara River (Mariwaru). You continue along
thc bed of this river to its sources following a southeasterly direction
until vou come across the hcadwatcrs of the Kaboraina River, from
there to its mouth in the Issororo River, continuing its course until its
mouth in the Pomeroom River, and from there until vou find the town
of Charity, take the Cozier Canal to its mouth into the Atlantic
Occan.
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Hvpothesis No. 3:

Starting from the point whose approximate coordinates are Latitude
7°6° N. and Longitude 60°153" W.. continuing in a straight line
towards the Northeast heading 32° until finding the Barama River.
Following the course of this nver to the town of Coqucrito
(Kokcrite), from there following the road heading southcast until you
find the Arakabusa River, continuing along this river until its mouth
in the Imotai River, from there until its mouth in the Waini River and
through it until you find the Mariguara River (Mariwaru). You
follow the coursc of this niver to its sources and from there in a
straight linc hcading cast of 79° until you mect the hecadwaters of the
Wakapau River.

Following its coursc until its mouth at the Pomcroom River and from
there in a straight line heading northeast of 45° until meeting with
the Atlantic Ocean.

Hypothesis No. 6:

Starting from the point whosc approximate coordinates arc Latitude
7°6° N and Longitude 60°13° W. continuing in a straight linc towards
the Northeast heading 32° until reaching the Barama River.
Following the course of this niver to the town of Coguerito
(Kokerite), from there following the road heading southeast until vou
find the river Arakabusa continucs along this river until its mouth in
the niver Imotai, from there to its mouth 1n the Waim River and
through 1t until it meets the Kuraru River. You continue along the
Kuraru River to its sources and from there along the divide until vou
find the source of the Manawarin River and follow this river until its
mouth in the Moruka River and along it to its mouth into the Atlantic
Ocean.

Hypothesis No. 7:

Starting from the point whose approximate coordinates are Latitude
7°6° N. and Longitude 60°15° W continuing in a straight line towards
Northcast heading 32° until you find the Barama River. Next follow
the course of this river to the town of Coquerito (Kokcrite), from
there following the road heading southeast until vou find the river
Arakabusa continues along this river until its mouth in the Imotai
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River, from there until its mouth in the Waini River we follow the
coursc of this nver until yvou find the Baramanni river and from there
in a straight linc hcading northcast of 41° until meeting the Atlantic
Ocean.

Hypothesis No. 8:

Starting from the point whose approximate coordinates are Latitude
7°6° N. and Longitude 60°15° W continuing in a straight line towards
the Northcast with a heading of 32° until rcaching the Barama River.
Following the course of this nver to the town of Coquerito
(Kokerite), from there Following the road heading Southeast until
vou find the Arakabusa River, vou continue along this river until its
mouth into the river. Imotai, from there to its mouth at the Waini
River. Follow the coursc of this niver to the point whose approximatc
coordinates are Latitude 8°7° N. and Longitude 59°16' W and from
there 1n a straight line to Punta Cocali, on the shores of the Atlantic
Ocean.

Hvpothesis No. 9:

Starting from the point whose approximate coordinates arc Latitude
7°6° N. and Longitude 60°15° W_ continuing in a straight line
towards the Northeast with a heading of 32° until reaching the
Barama River. Following the course of this river until vou find the
Huri River and from there until you find the town of Koriabo on the
banks of the Barima River, vou follow the course of this nver until
the point with approximate coordinates of Latitude 8°2°30” N. and
Longitude 59°29° W. and from there in a straight line to Punta
Cocali, on the shores of the Atlantic Occan.”™
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3.77. These hypotheses were threaded by several points of import which have informed
Venczucla's position cven to this day, including, recupcerating the termtory of Guayvana
Esequiba in amanner which is mutually acceptable and satisfactory to both Venezuela and
Guvana. and ensuring an adequate starting point {or terminus) of the land boundary to
cnsure Venczucla's projection into the Atlantic Occan avoiding any cneroachment of its

Terntorial Sea, Exclusive Economic Zone and Continental Shelf entitlements.

3.78. In order to examine the questions concerning economic cooperation and the
resolution of the boundary situation formulated during the November meeting, a working
meeting was scheduled for a few days later in Georgetown, Guyvana, on 20 Deecoember
1977 %! Venezuela sent a delegation of highly qualified authorities that had extensive
diplomatic and ncgotiation cxpericnce. It was composed of Ambassador Isidro Morales
Paul, alongside other officials of the Venezuelan Ministry of Foreign Affairs; Rear Admairal
Rafael Luces Morales, who held the position of Director of Borders, Dr. German Nava
Camnllo, as Dircetor of Intcrnational Policy: and lawyer Mynam Feil, as Counsclor of the

Intemational Policy Directorate.'*
3.79. At the meeting, the following cooperation proposals were considered: '

s Facilities for Guyana’s acquisition of oil with a similar svstem to that as the
Central American countries.

e Venezuela's Good Offices to access a credit from the OPEC Special Fund.

e Fucl supply to Guyangcsc fishing boats at Guiria at internal Venczuclan prices,

o ldentification of five arcas of commerce for which Guyana could use the line
of credit given by Venczucla in 1976,

e Venezuela's purchase of Guvanese timber.

s A loan of US$10 million, for a term of six months, renewable, at 8% per

annum,

1! Notes taken during the first session of negotiations with the Govermment of Guyana, Georgetown,
20 Decenber 1977 (Annex 106),

2 gpid, p. 7.
145 Ihid,

62



¢ Anextension of the Maiquetia |Caracas| - Port of Spain | Trinidad and Tobago|
flight to Georgetown.

¢ Guyana reformulated its proposal so that Venezuela could participate in the
devclopment and financing of the construction of the Alto Mazaruni

hvdroelectric dam project, as well as the purchase of electricity.

3.80. At the working session on the boundary situation the Guvanese delegation was
chaired by Attorneyv General, and later Member of the Court, Mohamed Shahabuddeen.
Dr. Shahabuddcen adopted what was described as an “cvidently cvasive attitude™,'™
enquiring about the fate of the Port of Spain Protocol and pointing out that the talks should
be based on the Minutes of the Joint Commission provided for in the Geneva Agreement —
which, as dcscnbed carlicr, had not madc any advanccs — and that “the Guvancsc

Delegation was not empowered to deal with border issues, let alone termitorial cessions.” !+

3.81. For its part, the head of the Venezuelan Delegation replied recalling that the
migsion of the Venczuglan Delegation congisted of examining, “jointly with the Guyancse

Dclegation, the possibility of achicving a practical solution, which would put a definitive

H He also

end to the territorial claim™ that Venezuela maintains over Guavana Lsequiba.
disagrced in that the Minutes of the Mixed Commission could contribute to achicve the
aforementioned solution. Importantly, he stressed that Venezuela was not “inflexible in
procedural mattcrs™ but that they “do not consider that a discussion on substantive lcgal
issues can lead to a positive result”™ — in other words. an mtegral approach to the
settlement of the boundary issue was needed. Lastly. Ambassador Morales Paul recalled
that “thc initiative to proposc a practical solution camc from Prime Ministcr Burham

himself, and was embodied in the Map presented by Chancellor Wills to President Perez

on his recent trip to Caracas.”'** After this intervention, Mr. Sahabuddeen apologised for

' Confidential Delimitation between Guvana and Venezuela by Isidro Morales Paal
18 Scptember 1979 (Annex 108).

1'* Notes taken during the first session of negotiations with the Government of Guyana,
Georgetown. 20 December 1977, p. 8 (Annex 106).

16 Ihid,

Y hid,

R Ihid.



not being “sufficiently prepared for the meeting and promised to expedite the study of the

casc and its altcrnatives for a futurc mecting. ™'

3.82.  Ten months later, negotiations resumed in Georgetown, on October 18, 1978,
with the State visit of Venezuelan President Carlos Andrés Pérez, accompanied by Foreign
Minister Simon Alberto Consalvi, Ambassador Isidro Morales Paul, and Rear Admiral
Rafacl Luccs Moralcs, amongst other officials. For Guvana the delegation was led by Pime
Minister Forbes Bumham, General Attomey Shahabudeen and Minister of Foreign Affairs

Rashleigh Jackson,'™”

3.83. Inthis meeting, both Heads of State exchanged views on the need and convenience

of a scttlement for the boundary situation. Venczuclan President Carlos Andrés Pérez

“expressed the need of'a fair and equitable settlement, based on political, legal and strategic
considcrations™ ! For his part, Prim¢ Ministcr Forbes Burnham formulated considerations
related to the “territorial integrity of the Republic of Guvana and that any settlement should

not affect the cconomic development possibilitics of Guvana, ™!

3.84,  Itis said that Prime Minister Burnham requested for a map to be displaved so that
he could reference himself geographically. Attomey General Shahabuddeen proceeded
accordingly to display a map that contained a line that was known as the “Aberdeen
modificd ling”, The Venczuclan delegation made it clear that a global cvaluation had to be
made to consider the effects i both the termitorial front and the mantime projections of

133

Venezuela in the Atlantic Ocean.

3.85. During the meeting at the request of Prime Minister Burham, the Venezuelan
technicians calculated the total size of Guayana Escquiba at 140.661 km?, On this canvas

three sorking hypothesis were formulated:

142 Ihid.

1% Confidential Delimitation between Guyana and Venezuela by Isidro Morales Pal,
18 September 1979 (Annex 108).

U Thid,

52 Ihid,

153 Ihid.
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“Hypothesis G:

This proposal would allow the full sovereignty of Venezuela of
14,657 km* that is, approximately 10% of the entire territory, and
127.004 km? or 90% allocated to Guyana (labelled as “G” in Figure
5.2 below). It would also locate the terminus of the land boundary to
the southcast of Punta Plava at Punta Cocali {or Kokal1) which would
ensure a broader maritime projection from Venezuela into the
Atlantic Ocean. '™

Hypothesis V'

A second option would afford Venezuela full territorial sovereignty
of 19817 km®, approximatcly 14% of the entirc tcrmitory in
controversy, and 120.844 km- or 86% allocated to Guyana.

Hypothesis VI

A third option would afford Venezuela full territorial sovereignty of
18.470 km-, approximatcly 13% of the entire territory in controversy,
and 122.271 km- or 87% allocated to Guyana. ™'

3.86.  Further discussions were held duning the mecting to ensure Venezuela's aceess to

the Atlantic Ocean ant its full projection of mantime entitlements.'™

154 Ihid., p. 10,
133 See Confidential Report by Morales Padl, Delimitation Guyana-Venezucla, 1979 (Annex 108).
156 Ihid.. p. 10.
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cooperation, and tinance, were also considered. This integral or global approach is in line
with the spint of thc Geneva Agreement and the need for a diplomatic scttlement of the

controversy, not a judicial one.

3.89.  That such a practical solution to the overall controversy was intended 1s also further
backed by later practice, as was confirmed by a Communiqué of the Ministry of Foreign
Affairs of Venczucla of 4 Apnl 1981, 1ssued after the official visit to Venczucla of the
President of Guyana, Forbes Burnham, and the meetings held with President, Luis Herrera

Campins, wherein it was informed that:

“President Herrera-Campins recalled that Venezuela and Guyana are
committed to seeking satisfactory solutions for the practical
scttlement of the pending disputc and recaffirmed Venczucla's
determination to continue exploring the most appropriate means to
that end. [..]"1¥

3.90.  Similarly, in 3 communication to the United Nations Secretary-General dated

November 2 1981, Guvana stated that:

“The spirit generated by the Protocol of Port-of-Spain provided the
climate for explomatory conversations of substance which took place
in 1978 between the then President of Venczucla, S1. Carlos Andrés
Pércz, and Guyana’s then Prime Minister, Cde. Forbes Burnham,
These conversations examined in considerable depth the state of
relations between Guvana and Venezuela and were regarded as
helpful in advancing the objectives of the Protocol and in opening
the way for a more ordered search for a setilement of the controversy
which stemmed from the Venczuclan contention that the Award of

1899 was a nullity. ">

391,  Guvana thereby confirmed that subsianiive discussions as to the overall territorial

controversy indeed constituted the object of the Port of Spain Protocol. Put otherwise, in

138 Communiqué of the Ministry of Forcign AlTairs of the Republic of Vengsucla, 4 April 1981, in
Claim o Guavana Esequiba — Dociments 1962-1981, Caracas 1981, p. 140 (available at Peace
Palace Library),

13 Letter from the Permanent Representative of Guyana to the United Nations addressed to the
Scerclary-General, 9 November 1981, p. 11 (Annex 148) (cmphasis addcd).
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concluding the Port of Spain Protocol, the parties had reiterated their joint wish to reach a
mutually accceptable solution by way of ncgotiations, as indicatcd in the Geneva

Agreement.

(ii) THE AFTERMATH OF THE PROTOCOL AND THE GOOD OFFICES OF THE
UNITED NATIONS (1982-2014) REVEALS THAT THE PARTIES CONTINUED
TO PURSUE A MUTUALLY ACCEPTABLE AND SATISFACTORY SOLUTION
FOR THE PRACTICAL SETTLEMENT OF THE CONTROVERSY THROUGH A
DIPLOMATIC AND INTEGRAL APPROACH

392 On 1 June 1982 that is a few weeks before the expiry of the Protocol, Venezuela
invoked Article 33 of the United Nations Charter, proposing direct and bilateral
ncgotiations with Guyana.'®

393, On 20 August 1982, Prim¢ Mimister Forbes Bumham rejected such a proposal and

proposed, instead, the intervention of a third party through a judicial settlement.'®’

394, Three months after the expiration of the Protocol and following Article 1V of the
Geneva Agreement, since there was no agreement between the two countrics on the choice
of peaceful settlement,'® the UN Secretarv-General had to be called upon to assume this
task and make a recommendation to the parties. Although reluctant,'® on the insistence of

Venczucla, ' Guyana finally agreed to aceept this course of action on 28 March 1983 '

19 Memoranduin of Venezuela. Annex. p. 71.

191 fhid., pp. 72-74.

162 Memorandum of Venezuela, Annex, p. 79 (Ref. Notes No. GM-210. GM-212 and GM-214 of 19
Sep. 1982); Noic GM-212 [romn the Ministcr of Forcign Affairs of Vencruela, Dr. José Alberto
Zambrano Vclasco, 10 the Scerelary of Staie for Forcign AfTairs of (he United Kingdom of Great
Britain and Northern Ircland. Mr. Francis Pvin, 19 September 1982 (Annex 70).

153 Memorandum of Venezuela, Aunex, p. 78 (Ref. 11 Oct. 1982 Intervention from Minister of
Foreign Affairs of Guyana. Rashleigh Jackson. intervention 37% General Assembly).

184 Note GM-212 from the Minister of Forcign AfTairs ol Vencrucla, Dr. José Alberlo Zambrano
Velasco, to the Secretary of State for Foreign AfTairs of the United Kingdom of Great Britain and
Northern Ireland, Mr, Francis Pym, 19 Septeinber 1982 (Annex 70); Note GM-251, from the
Minister of Foreign Affairs of Venezuela, José Alberto Zambrano Velasco. 15 October 1982 (Annex
71).

163 Memorandum of Venezuela, Annex. p. 81; See also Press Release, Ministry of Foreign Affairs
ol Guyana, 30 March 1983 (Annex 47).
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3.95.  The period from 1983 to 2014 marked a significant chapter in the diplomatic efforts

between Guyana and Venczucla.

3.96. Many of these developments have alrcady been referenced by Venczucla i its
Memorandum of 28 November 2019.1% but some specific aspects are worth detailing in
terms of the compromises the parties were willing to make to find a mutually acceptable
and satisfactory solution for the scttlcment of the controversy. Somce were recorded in the
report produced by the Ambassador appointed for this matters, Mr. Emilio Figueredo
Planchart, who served as facilitator for Venezuela during the Good Offices process
{(hercafter the “Figucredo Report™.'®” The facilitator for Guyana was Mr. Shridat
Ramphall, then Secretarv-General of the Commonwealth and former Attomey General and

Minister of Forcign Relations. '*

3.97. The process began in 1983 when then UN Scerctarv-Genceral Javier Pércz de
Cuéllar sent Mr. Diego Cordovez on an exploratory mission to both countries. This period
saw attempts to restore cordial relations, Simultancously, informal procedure was initiated
alongsidc the official onc, with a mccting between the Forcign Ministers of Venczucla and
Guyana and the UN Secretary-General in New York in September 1984, These etforts
culminated in 1987 with the conscnsus to invite the Sceretary-Gengeral to choose Good
Offices as a means of settlement. a process that was formahised with the appointment of

Mr. Alister Mclntyre as the good officer in 1989.

3.98. Mr. Alister Mclntyre’s tenure (1989-1999) was marked by numerous meetings
aimed at cxploring potential solutions to the controversy, focusing on numerous arcas of

interest betwween the parties.

399 For example, the parties” facilitators met in New York on 13 August 1990, and

discussed a solution to the controversy that could be approached by dividing it in three

1% Memorandum of Venezuela, Annex, pp. 71-147.

1% Report on the Work ol Emilio Figucredo Planchart in his capacity as facilitator within the
envisaged Good Offices Mechanism aimed at achieving a practical settleinent of the dispute between
Venezuela and Guyana, 1983 (Annex 110),

1% Memorandum of Venezuela. Ammex. p. 83.
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main areas of interest; geographic, development, and cooperation. The Figueredo Report

statcs that;

“In this first meeting 1t was pointed out that it would be convenient
to brcak down the problem into three larec arcas of gencral interest:
a coastal area. a central area or the Mazaruni zone. and an area where

a binational park or ecological reserve [...].

The Guiancse facilitator replicd that he thought it would be
interesting to approach the problem from the perspective of areas
where it is possible to complement with cooperation formulas. ™%

3.100. This approach was further developed in a sccond mecting in New York on 29
October 1990, although the Guvanese facilitator enquired about the Mazaruni dam project
and indicated that an ecological reserve “could not be contemplated™ as Guvana “had
recently decreed a large territory to be dedicated for the same purpose.”' ™ He also observed
that “the solution that is obtained should not be entirely favorable to some |anvone| of the
partics™”' but in any casc indicated a strong resistance from Guyana to solutions that

1 He did however indicate

significantly modity the cartographic aspect of the territory.
that “the greatest contribution Guyana could make to overcoming the controversy was in
the maritime area, he agreed with the comdor to the Atlantic, possibly accompanied by a
small coastal strip.”'”* Concurrent with the idea of the integral solution that the controversy
requires, Figucredo noted that “[tJhe positive thing about this mecting was to peregive that
the Guvanese facilitator 1s open to all the 1ssues and geographical areas under discussion,

and that we abandon a merelv lesal vision of the controversy.”! ™

19 Report on (the Work of Emilio Figucredo in his capacity as facilitator within the covisaged Good
Offices Mechanism aimed at achieving a practical settlement of the dispuie between Venezuela and
Guyvana, 1983, pp. 4-5, sce also p. 12 (emphasis added) (Annex 110).

10 Ibid.. p. 3.

11 fhid,

U2 Ihid., p. 6.

3 Ihid,

1 Ihid.
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3.101. Then during the third meeting held in London on 26 January 1991, in a strong
tcstimony as to how thc partics were approaching their task to find a solution to the
controversy, Mr. Mclntyre expressed that, in the opinion of the UN Secretary-General., “the
objective of the process was to reach an agreement to solve the border problem, tving it to
a scheme of cconomic cooperation™,” to which the Guyancsc facilitator cxpressed that “it

was necessary to trv to break with traditional schemes and look for innovative formulas

that would allow us to get out of the impasse. He then suggested that, as a sign of goodwill

and progrcss in the process, Venczucla and Guyana should develop a modis vivendi in

fishenes.”!7*

3.102. In a following meeting on 24 September 1993, UN Secretarv-General, HE.
Boutros Boutros-Ghali underlined to the Mimsters of Forcign Affairs of Venczucla and

Guyvana

“the importance of resolving the disputce between the two countrics
through a peaceful settlement mechanism, [and]| stressed the
importance of seeking political means and the importance of using
the United Nations as a mcans (for him, a negotiated scttlement must
be the result of a process of continuous negotiation),™

3.103. Moreover, the Secretarv-General indicated that the aim of his good offices,
cnvisaged by Article IV of the Geneva Agreement, was to sccurc a “mutually satisfactory
settlement of the controversy”, and that m trving to achieve this goal “creative options™
must be cxplored. '™ While the partics would thereby acknowledge that Venczucla had title
to sovereignty it was further discussed that simultaneously a “lease™ in favour of Guyvana

of some portions of the territory would take place.!™

VS Ihid.

16 1bidl. (emphasis added).

' Jbid., p. 8.

1'% Sceretary-General realTinns offer of his Good Offices 10 help resolve Controversy between
Guyvana and Venezuela, 24 Septemnber 1993 (Annex 130),

1 Report of the Meeting between Sir Alister McIutyre. Carlos Ayala and Harry Ramkarran in New
York, 14-15 December 1995, p. 2 (Annex 132).
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3.104. For example, in meetings that took place on 14 and 15 December of 1995, the
partics then discussed gencral paramcters on maritime delimitation, as well as the

possibility of providing that certain parts of the territory would revert back to Venezuela '*

3.105. Despite these efforts, progress was slow, and the process was firther complicated
by Guyana’s unilateral actions, such as the issuance of a decree on the exclusive economic
zonc of arcas pending to be delimited between the partics, the 1ssuance of licenscs for the
exploitation of oil and gold, amongst other unfriendly acts, which affected the good

relations with Venezuela during this period. '8!

3.106. The appointment of Mr. Oliver Jackman as Good Officer between 1999 and 2007,
introduced a new phasc of diplomacy, ecmphasising the need for a clear roadmap for
negotiations. However, incidents such as the arrest of fishing vessels and the granting of

offshorc ¢xploration licenses by Guyana tested the resilience of this process.

3.107. For its part, Mr. Norman Girvan’s appointment as Good Officcr between 2009 and
2014 promoted a more structured approach. with workshops aimed at building trust and
clarifving concepts rclated to the controversy. He obscrved that, the “United Nations
remains committed to supporting the Parties in the search for a muaually satisfactory
resolution of the border dispute” '** Despite these efforts. challenges persisted, notably
Guyana’s request for recognition of its continental shelf claim and the granting of offshorc

oil exploration licenses, which led vet again, to heightened tensions.

3.108. The Good Offices process to resolve the situation concerming Guayana Esequiba
between Guyana and Venezuela, particularly under the auspices of the United Mations
Scerctary-Genceral, highlighted several arcas where both partics showed a willingness to

compromise and cooperate in order to find a mutually acceptable and satisfactory solution

1% Jhid.

¥ Repont on the Work of Emilio Figucredo in his capacity as facilitalor within the ¢nvisaged Good
Offices Mechanism aimed at achieving a practical setilement of the dispuic between Venezuela and
Guyana, 1983, p. 8 (Annex 110),

182 Letter from Norman Girvan. Personal Representative of the Secretary-General on the Border
Controversy between Guyana and Venczucla, 1o the Foreign Minisicr ol the Bolivarian Republic of
Vengsucla, Elias Jaua Milano, 29 October 2013 (Annex 138).
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for the settlement of the controversv. These arecas aimed at creating a conducive
cnvironment for dialoguc and potentially paving the way for a practical scttlement of the

controversy. The key topics of compromise and cooperation included:

o  Economi¢ Development and Cooperation: Both parties expressed interest in
exploring options for economic development that could benefit both countries.
This included discussions on how economic cooperation could be enhanced as part

of a broader settlement of the controversy.

+ Binational Dialogue: The parties considered establishing a binational dialogue as
a complementary process to promotc cxchange between the civil socictics of both
countries. This aimed at building trust and understanding bevond the governmental

level.

¢ Environmental Cooperation: At various points, there was an acknowledgment of
the importance of cnvironmental protection and the potential for cooperation in
this arca. This included discussions on rational cxploitation of natural resourccs

and environmental impact asscssments in Guavana Escquiba.

o  Fishenes: The development of a modies vivendi n fishenes was suggested as a sign
of goodwill and progress. This was aimed at addressing immediate practical
concerns related to fishing rights and incidents in the maritime arcas pending to be

delimited by agreement.

» Health, Trade and Agriculture: Increased cooperation in areas such as health_ trade
and agriculturc, was rccogniscd as contributing to an atmosphcere of confidence.

which 1s crucial for the resolution of more contentious issues.

e  Cultural Exchange, Economic and Consular Integration: The parties agreed to give
a comprehensive and global approach to their common agenda, including cultural
cxchange and cconomic intcgration, which could fostcr a morc favourable

environment for resolving the controversy.



¢ Prevention, Investigation, and Peaceful Solution of Incidents: There was an
agrcement on cstablishing mechanisms to prevent, investigate, and find peaccful
solutions to incidents that could escalate tensions, such as the detention of fishing

vessels or unilateral economic activities.

¢ Mechanism for Maritime Delimitation: There was a willingness to discuss
mechanisms for the delimitation of maritime boundaries. This was significant
given the unsettled maritime areas and the granting of oil exploration licenses by
Guyana i arcas claimed by Venczuela, as well as Guyana’s submission to the

Commission on the Limits of the Continental Shelf.

3.109. These topics reflect a multifaceted approach to the controversy, recognising that a
resolution might not only come from addressing the territorial issue directly but also
through building a framcwork of cooperation and mutual benefit that could lead to a morc

amicable settlement. As noted by Venezuela:

“The Geneva Agreement imposes a duty on the concerned Parties to
seek satisfactory solutions for the practical settlement of the issue.
Therefore, Venczucla, from the beginning, has been willing to
consider all the aspects involved in the matter, whether maring,
political, cultural, economic or social, and not to restrict it to just the
examination of the nullity of the inexistent Award of 1899 as Guyana
seems to intend. Venezuela believes that a practical settlement is not
possible without approaching first all the circumstances surrounding
the mattcr as a whole and further considers that any bchaviour
against this constitutes a breach of the obligation to negotiate a
satisfactory solution as it was agreed in the Geneva Agreement.”®

3.110. Moreover, throughout the negotiation of the good office process. the parties were
cognizant of the importance of finding a mutually acceptable and satistactory solution for
the scttlement of the controversy, as per the terms of the Geneva Agreement. For example,

the joint statement of 3 April 1993 called for “the peaceful resolution of issues within the

183 Statement by the Ministry of Foreign Affairs of the Republic of Venezuela. 2 May 1981. in Claim
lo Guavana Fsequiba  Documents 1962-1981, Caracas 1981, pp. 143-145 (availablc at Pcace
Palacc Library).
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framework of the 1966 Geneva Agreement”.'™ On 2 October 1996, the president of
Venczucla recalled before the UN General Asscmbly the importance of rcaching a
“practical and lasting solution™ within the framework of the Geneva Agreement.'® On 23
July 1998 a joint communiqué again reaffirmed their intention to find a “mutually
satistactory solution to the territorial controversy between Venczucla and Guyana, and [.. ]
reiterated their firm commitment to resolve it peacefully”; thev also sought to “support [ ... ]
the MclIntyre Process towards achieving a definitive settlement, as provided by the Geneva
Agrcement of 19667,'% that is, a formula which provides the partics with a mutually

acceptable and satisfactory solution for the settlement of the controversy.

3.111. Soon thereafter in 1999, Venezuelan Foreign Minister, José Vicente Rangel,
confirmed the solution to be found in the Good Offices process must be “rcasonable, fair

and equitable” "’

3.112. Three Joint Communiqués followed n 2004, 2010 and 2013 respectively, and
focuscd on practical and satisfactory solutions to be found for the territorial controversy as

such. '

3.113. In the same vein, on the conclusion of a visit of President of Venezuela Hugo

Chavez to Guvana the two parties in 2004 referred to the “search for a peaceful and

¥ Government ol the Cooperative Republic of Guyana and Government of the Republic of
Venezuela, Joint Statement (5 Apr. 1993), p. 5. GM, Vol 111, Annex 67,

185 U.N. General Assembly. 51st Session. Agenda item 9, UN. Doc. A/31L/PV.19 (2 Oct. 1996). p.
14, GM, Vol. 11, Anncx 69,

1% Joint Communiqué issued on the occasion of the State visit to Venezuela to the President of the
Cooperative Republic of Guyana, H. E. Mrs. Janet Jagan. Caracas, 23 July 1998 (Annex 49). See
also Memorandum of Venezuela. Annex, p. 99: Government of the Cooperative Republic of Guyana
and Government of the Republic of Venezuela. Joint Communiqueé, 23 July 1998 GM. Vol. III.
Annex 70.

" Memorandum ol the Bolivarian Republic ol Venczucla on the Application (iled belore the
International Court of Justice by the Cooperative of Guyana on March 29th, 2018.

18 Joint Communiqué issucd at the end ol the State visit (o Guvana ol H. E. Hugo Chiver Frias,
Prcsident of (he Bolivarian Republic of Vencrsucla, 19-200 February 2004 (Annex 51); Joinl
Statement of Presidents Hugo Chaver. Frias and Bharrat Jagdco on the occasion of the ofTicial visit
ol the President of the Cooperative Republic of Guyana o the Bolivarian Republic of Vencrucla,
21 July 2010, para. 11 (Annex 52); as wcll as Joinl Declaration issucd on the conclusion of the Stale
visil 1o Guyana by H. E. Nicolas Maduro Moros, President of the Bolivarian Republic ol Vencrucla,
31 August 2013 (Annex 53).
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practical settlement of the controversy” undertaken within the framework of the United

Nations Good Offices Process™. '

3.114. Likewisc, in a Joint Communiqué of 2010, Guyana and Venczucla rcaffirmed their
confidence n the Good Offices process. which allowed them to move forward towards
finding a practical and satisfactory solution to the territorial controversy. The relevant

communiqué accordingly provided that the two partics:

“[...] rcaffirmed their confidence in the Good Offices Process as a

mechamism that would assist the Partics to advance towards a

practical and satisfactory solution for the border controversy™.'™

3.115. This joint pereeption of the scope of the controversy, and how to solve it by way
of a practical settlement, was reiterated on the occasion of a visit of President Maduro in

Georgetown on 31 August 20131

3.116. Following the death of the good officer, Profecssor Norman Girvan (2014), it was
cxpected by the consistent practice of both partics to contmuc the work undertaken by the
good officer and proceed to mutually agree on another, as had been the custom for vears.
This was not the case: Guyana withdrew from its commitment to negotiatc and embarked
that vear with ExxonMobil on an 0il contract that required it to abandon the practice of the

negotiation and search an accelerated and reductionist solution at the 1C).

3.117. Despite Venezuela's conviction that the good offices process should go ahead.'®”

Guyana had alrcady resolved to circumyvent the terms of the Geneva Agreement and have

1# See p. 100, Annex to the Memorandum of Venezuela, 28 Novewber 2019

12 Joint Statement of Presidents Hugo Chivez Frias and Bharrat Jagdeo on the occasion of the
official visit of the President of the Cooperative Republic of Guyana to the Bolivarian Republic of
Venezuela. 21 July 2010, para. 11 (Annex 52) (emphasis added).

9 Joint Declaration issued on the conclusion of the Siate visil 10 Guyana by H. E. Nicolds Maduro
Moros, President of the Bolivarian Republic of Venezuela, 31 August 2013, para. 3 (Annex 53),

192 Letter from the Minister of the People’s Power for External Relations of the Bolivarian Republic
ol Vencrucla to the Minister of Forcign AlTairs ol (he Republic of Guyvana (19 Junc 2015). GM,
Vol. [11, Anncx 95.
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193 and refer it, without Venezuela’s consent, to

the UN Secretary-General halt the process
the ICJ, ™ a forum which was ncither forescen as part of the pacific scttlement mechanisms

when the parties negotiated the Geneva Agreement.

3.118. In the hght of the above, it is uncontroversial that the object of the Geneva
Agreement is to put the parties on the path to finding a practical, mutually acceptable and
satisfactory solution to the territorial controversy. The objcct of the Agreement was never

related to the validity or invalidity of the Award.

F*E %

122 GM, p. 63, para. 2.77; Letier from the Minister ol Forcign AfTairs of the Cooperative Republic
of Guyana to the Minister of the People’s Power for Extemal Relations of the Bolivarian Republic
of Venezuela (2 Dec. 2014), GM, Vol. I, Annex 8, and, Sce also Carbbean Commmnumnity
(CARICOM), Statement: Thirtieth Regular Mecting of Heads of Government, Guyana (July 2009),
GM, Vol. IT1, Amex 75,

1% GM. pp. 65-66. para. 2.81: Address of the President of the Republic of Guyana to the UN.
General Asscmbly, 70th Session, U.N. Doc. A/70/PV.16 (29 Scpl. 2015), pp. 3-4. GM, Vol. 1l
Anngx 99.
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THE EFFORTS TO DENY VENEZUELA’S TITLE TO SOVEREIGNTY OVER
GUAYANA ESEQUIBA THROUGH FRAUD AND ABUSE

I. INTRODUCTION

1. As has been irrefutably demonstrated in this Counter-Memornial , the Geneva
Agreement gave rise to a new legal situation obliging both Venezuela and Guyana
to find a practical and mutually satisfactory solution to the territorial controversy,
through direct political and diplomatic negotiations. The determination of the
invalidity of the 1899 Arbitral Award was therefore buried with the signing of the

Geneva Agreement.

2. The Geneva Agreement is not intended, under any circumstances or under any
Inferpretation, to determine the invalidity or validity of the 1899 Award as a precondition
for the parties to comply with their obligation to find a mutually satisfactory solution. This
may not be to Guvana’'s liking. but the commitments and obligations of the partics under
the provisions of the Agrcement arc clear and irrefutable and must be complicd with by

them in good faith.

3. The object and ratio legis of the Geneva Agreement, confirmed by the subsequent
practicc of Guyana and Venczucla and the good offices work of the Scerctarv-General of

the United Nations, is not the determination of invalidity or validity of the 1899 Award.

4. It is not unknown that territonal controversies, especially those arising out of
crimes committed by (former) colonial powers of the time, are not disputes that can be
rcsolved quickly, casily, or carclessly. These complex disputes require commitment and
good faith from the parties in order to find negotiated solutions, and in the case of Guyana
and Venezuela, an unaltered commitment to the obligations contained in the letter of the

Geneva Agreement is also required.

5. Howcver, Guyana, through an attitude bascd on lics and manipulation, Icft the

negotiating table in 2013 to satisfv the economic interests of, mainly, Exxon Mobil. thus
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affecting its obligation to resolve the territorial controversy through negotiation between

two neighbouring nations.

6. In view of the historical account of the cvents and proccdurcs that took place, it 1s
clear that Venezuela was the object of a fraud at the end of the 19" century, which

culminated in the arbitral award that deprived it of the territory of Guayana Esequiba.

7. Venezuela has consistently protested this dispossession, quickly realising that it
had stcmmcd from a criminal fraud in which cven U.S. government officials of the time
participated, namely, the collusion between Mr. Olney (U.S. Secretary of State in 1897),
Mr. Salisbury (UK Foreign Secretary) and the UK’s Ambassador of the time, Julian
Paunccfotc, as well as the active cooperation of Joscph Chamberlain, former Minister of

the Colonial Office.'?

8. In negotiating the Washington Treaty. Chamberlain had argued that the
negotiating counterparty had to be the US, becausc it could not negotiate with a lesser State
such as Venezuela, which would be a dishonour to the UK and would cause a loss of
prestige and affoct the sceurity of its colonial borders in the world. ' This argument was
accepted by Olney in exchange for the UKs acceptance of the United States”™ power over
the Americas. Chamberlain proposed to Olney that there should be no Venezuelan judges.
that the U.S, should be the negotiating counterparty, and the torms of the applicable law —

which were singularly unfavourable to Venezuela.

1* The anmounceinent by the British chief counsel mnust be seen in the light of a further letter, sent
to the Secretary of State for the Colonics, Joseph Chainberlain, on 19 July 1899, In this second letter,
the British chief counsel also stated that he had “no intention of making anyv offer to the other side™
in relation to the Point Banima question. As in his reply to Lord Salisbury, he had merely sought “to
obtain vour guidance from Chamberlain and let him know what I thought, so that I inight be prepared
in case the Court should ask ine anv questions either publicly or privately.” This was followed by
the following paragraph: “If I find it necessary to take independent action, I will do so prvately
through our own Arbitrators and only when I ain satisfied that, having regard to the expressions of
opinion of any member of the Trbunal, it is desirable that our Arbitrators should appreciate our
views...”

19 Letter from Chamberlain to Olney, 9 September 1896 (Annex 167). Letter from Chamberlain to
Olncy, 28 Scptember 1896 (Annex 168).
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9. It is important to stress that this did not only result in the necessary nullity the 1899
Award — although this conscquence is cvident — but had broader, more important
consequences. '’ As a result of this conspiracy. Venezuela has been frandulently deprived
of its sovereign territory by criminal acts committed in the second half of the 19th century.,
culminating in the 1899 Award and its subscquent derivatives, which have long prevented

Venezuela from finding a remedy-.

10. In particular, a singular obstacle to Venezuela’s claim has been in dealing with an
emerging state heir to the crime (Guyana), which against good faith and its commitment
has obstructed Venczucla's claim with no compunction or understanding whatsocver. As a
result, Venezuela has been a victim twice: when the unfair 1899 Avvard was handed down,
and when Guyana decided to forego its entire responsibilitics undcer the Gencva Agreement

to benefit from this great larceny.

11. However, before delving further into the circumstances of that crime, it 1s essential
to cmphasisc, as Venczucla has alrcady done on multiple occasions, that the invalidity or
validity of the 1899 Award is not subjcct to a factual or legal re-cvaluation, or cven a sort
of de novo appeal. Guyvana’s unilateral capricious attitude of asking the Court to make a
determination of the validity of the Award in the present case docs not change, nor could
it ever change, the fact that the parties have alreadv recognised Venezuela’s rejection of
the Award in the 1966 Geneva Agreement and committed themselves by signing that
Agrcement to lcave that issuc aside and find a mutually acceptable and satisfactory

solution.

Il. THE ITER CRIMINIS OF FRAUD AND ITS CONFIGURATION

12. It 1s essential to begin this topic by reiterating that both the 1897 Treaty of
Washington and the 1899 Arbitral Award (including the technical demarcation of 1903)

arc invalid as a matter of law.

19" Tt is important to stress that until recently it was wrongly claimed that the question could be
reduced (o that of the nullity of an intcrnational act, and although this conscquence is obvious, other
lcgal conclusions arc possible under the same facts.
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13. A treaty can be held invalid by fraud. Under international law, fraud, the core of
which 1s intcntionally provoked crror, is only possible through fraudulent intent to defraud.
Only this term can describe the British representatives’™ plan to fraudulently usurp the
territorial integrity of Venezuela by means of deception, simulations and falsehoods, in

ordcr to crcatc a disputc that did not cxist.

14. After acquinng the three Dutch commercial scttlements west of the Esscquibo
River of Demerara, Berbice and Essequibo in 1814 - 1813, the UK continued to respect the
voung republic of Venezuela, which had declared itself independent in 1810 and
promulgated its first Constitution in 1811, its sccond Constitution in 1819 and the third
1821 to integrate the other newly independent States into what was popularly known as
“Gran Colombia.” All these Constitutions recogniscd Guayana Escquiba as an impregnable
Venezuelan territory, to the point that diplomatic exchanges with the United Kingdom

reflected this. '

15, Subscquently. in 1823, the UK cxpressed its full recognition of the ncw integration
of New Grenada (now Colombia and Panama) and Venczucla, as well as Ecuador, with its
territory intact, as devised by the founding father of all those nations. Simon Bolivar. But
in 1830, Simon Bolivar died and the United Kingdom decided to sct up its ncw overscas
colony, British Guiana in 1831, from the three small districts west and north of the

Essequibo River that constitute the origin of present-day Guyvana.

% The fact that by 1822 the Uniled Kingdom had alrcady begun its cfTor(s (0 usurp Vencsuclan
territory cannot be overlooled. Of capital iinportance is the note of 1822 sent by J Rafael Revenga,
Minister Plenipotentiary of Gran Colombia to the United Kingdom, in which he is instructed; ~1
may. however, draw your particular attention to article 2 of the draft treaty on the point of liinits.
The English now possess Dutch Guiana, on which side thev are our neighbors. You agree, as
accuralcly as possiblc, (o [ix the dividing linc of the two termitories, according (o the last treatics
between Spain and Helland. The settlers of Demerara and Berbice have usurped a large portion of
land, which according to them belongs 10 us, on (he side of the river Esscquibo. It is absolutely
indispcnsable that these settlers cither place (hemsclves under the protection and obedicnee of our
laws. or that they withdraw 1o (heir foriner posscssions. For this purposc, they will be given the
necessary litne as cstablished in the project” (Mcmoria histdrica sobre limites entre 1a Repiblica de
Colombia y ¢l imperio del Brasil, by Jos¢ M. Quijano Otcro). Border Collection No. 8, p. 447
(availablc at: hitps://kamuru. mppre.gob . vefindex. php/s/M4Eg Y B65s3N4IHY).

81




16, From that decade onwards, the British evidenced their imperial desire to exploit
the gold mincs and mincral wcalth of the territory of another Statc, and before the 1840s™
a botanist was commissioned to draw what is known as the “Schomburgk map.” using an
English tactic that put these supposed maps in opposition to historical tradition and
gcographical advances of the time, such as the contributions of Humboldt at the beginning
of the century or the more precise and eloquent ones of the mid-century by the expert

recognised by the French Geographical Society, Agustin Codazzi.

17. With this motive and tactic, the United Kingdom took the first steps to create a
diffcrence that would simulatc a temitonial controversy. To that ond, the infamous
Schomburgk map of 1840 was concocted, with a view to forging a territorial controversy.,
and taking advantage of the uncqual relationship between the most powerful cmpire of the
19" century, whose expansionist psychosis had reached the point of depredation of almost
the entire planet, in this case, against the voung Venezuelan Republic. As well, the United
Kingdom silently procceded with an arbitrary cxcreise of plunder that was sometimes
reinforced with occasional violent incursions to seize mining camps. Although Venezuela
protesied all these actions. the British pretended to consider this process of territorial

usurpation to be complete.

1% Governor Light, on 20 October 1841, wrote to Mr. Aranda. Venezuelan Minister of Foreign
Affairs, telling him that. “Mr. Schomburgk's mission was pnrely for the purpose of the Colombian
govermment. Schomburgk's nnssion was purely one of reconnaissance, with instructions from Lord
Palmerston, Secretary of State in the Foreign Office, to place marks on the ground for the purpose
of marking by means of permanent posts the bonndary line thus claimed by Great Britain; it wonld
then be for each of the three Govermments. namely. those of Brazil. Venezuela and Holland. to
present any objections they might raise against these boundaries (...).” In Fortigne’s commmnication
to Abeerden, he states; “The undersigned has subsequentily received orders from your Government
to assure His Majesty's Govermment that the Commnissioner Schomburgk, undoubtedly exceeding
the terms of Inis authorization, has fixed at a point at the mouth of the Orinoco several posts with
His Majesty's imtials, hoisted at the said place. with the apparatus of armed force, the British flag,
and perpetrated other acts of domninion and empire.” And Aberdeen, in reply to Fortique. pointed
out on 11 December 1841 that the erection of the posts was merely a preliminary ineasure, and that
they were not intended “to serve as signs of domimon and empire on the part of Great Britain,” and
that “the British authorities have not occupied Punta Barima.” Tn; Border Collection No, 8, pp. 203,
206 and 207 (available at: https://kamnum. imppre. gob ve/index php/s/f4EeYBGSs3INAJHY).




18. In this regard. the note sent in 1899 from the Venezuelan Foreign Ministry,
preparcd by the special envoy Tomas Michclena in Paris, to the Forcign Office, is very

explanatory, offening a clear vision of what had happened. The note says:

“|...] Your Excellency can hardly fail to perceive the insurmountable
difficulties presented by these various frontier lines claimed or
proposed by Her Britannic Majesty’s Government in 1841, 1881,
1886, 1890, and at the present time: and likewise the unvarying
tendency shown to cxtend the limits of the Colony of British Guiana
at the expense of the Venezuelan territory, and the manifest
discordance which the propositions of Your Excellency in 1886
show, with the present request that Venezuela accept, without any
compensation whatsoever, the enlarged “Schomburgk line,” which
disposscsscs her, not only of the river Guiana (an important desire of
the Foreign Office in 1886), but also deprives the Republic of the
river Barima and the cape of that name, together its adjacent
territories™.*"

19. To this behaviour of falsehood, simulation and forging of a fabricated dispute.
interspersed with arbitrary actions of local and furtive incursion to sct up tiny but lucrative
gold camps. was added the other method used by the British to consolidate their aim of
dispossessing Venezuela of a seventh of its territory and its natural resources, namely, the
alliancc of Amcrican officials who, as in the casc of Mr. Olncy, ended up convineed that it
was better to benefit themselves and their British allies than to stand by the justice of

Venezuela's claims.

20, For a better understanding of the injustice suffered by Venezuela in the
19 century, it should be noted that the agents of the United Kingdom and its colony were
not acting without any motive: instead, thev were demonstrably aware of the immense
wealth of gold in Venezuelan lands, scattered in the Yuruan and Guayana Esequiba areas.

As Joscph Chamberlain, British Colonial Scerctary, stated in communigation with

¥ Letter from Dr. Michelena to Lord Rosebery, 29 September 1893 (Annex 38); La reclamacion
vencrzolana (.)  Colcccion Fronicra. No. 6., p. 194 [T (availablc at:
hitps:/kamuru. mppre.gob.ye/index. php/s/XSLAIObN2mIAF ).
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Salisbury on 4 September 1895, the latter “may have more gold than the Transvaal or

Westem Australia”™"!

21. Of course, just like greed for gold led the United Kingdom's policy tcrritorial
usurpation and plunder against Venezuela in the 19% century. greed for black gold is now

the principal motive of Guyana’s failure to comply with the Geneva Agreement.

22, As demonstrated by Venezuelan experts in their 19635 report, the Colonial Office
had prepared a map as part of the British Government’s instructions to its two arbitrators
in the process leading to the 1899 Arbitral Award, which were to ensure that the termtory

where the gold was located be awarded to the United Kingdom.

M8 A Consalvi, Grover Cleveland v la Controversia Venezuela-Gran Bretaita. Tierra de Gracia
Editores, 1992 p. 70 (available at: https://www . mikeslibrary com/pages/books/53635/simon-alberto-
consalvi/grover-cleveland-y-la-controversia-venezuela-gran-bretana-bretana-la-historia-secreta).
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23, Venezuela's strong protests against British encroachments on its territory led to a
suspcnsion of diplomatic relations with the United Kingdom in 1887 %% In 1895, by
decision of then U.S. President Cleveland. a boundary investigation commission had been
set up in the U.S. Congress. The impending historical inquiry functions of the new boundary

mvcstigation commission were the spur that moved to agree to arbitration.

24, In on¢ of the few steps taken in line with principles of justicc at that timc,
Mr. Olney, through the American representative in London {Bavard). sent a long note to
Mr. Salisbury on 20 July 1895, in which he provided the Foreign Office with a very clear
account of thc situation and the injustice that the United Kingdom intended to do to

Venezuela. Olneyv stated that:

“The continued growth of the indefinite British claims, the fate of the
various attempts to arbitrate the controversy, and the participation,
up to that time, of the United States in the matter. As has been seen,
the drawing of the Schomburgk line in 1840 was followed by the
immcdiate protest of Venczucla (...) Each British advance action
became more and more vigorous westward of the proposed line. The
Granville linc of 1881 fixed the starting point twenty-nine miles from
thc Moroco in the direetion of Punta Barima. The Roscbery line of
1886 fixed it west of the Guaima River and by that time. if the
Statesman’s Year Book (an unofficial report of the Empire) 1s to be
believed, the area of British Guiana was suddenly enlarged by 33.000
squarc milcs, having been 76,000 square miles i 1883 and 109,000
in 1887, The Salisbury linc of 1890 fixcd the starting point at the

= The severance of diplomaltic relations between Vencucla and (he United Kingdom stands out in
Venezuela's pleadings before the Paris Tribunal (which the latter, of course, ignored). In this respect,
Venezuela stated that; “These facts having come to the knowledge of the Venezuelan Government,
and the latter despairing of being able o settle in any way the boundary question with Great Britain,
it resolved to establish a lighthouse at Punta Barima, and sent commissioners (0 Amacuro, Bariina,
Guaina and Georgetown, (o protest against the usurpations of Great Britain and to notify the British
colonists who were on Venezuelan soil.”™ On their retnm to Caracas, the Commission informed the
Vencruelan Government that there were on the right bank of the Amacuro two Brilish
Comrnissioncrs acling there as Rural Commissioners with the authorization of (he British
Govermment. Conscguently, on 26 January 1887, the Venczuclan Forcign Minisicr addressed a nolc
10 Mr. F. R. St. John, British Minister in Caracas, infonning him of the above facts. prolesting
against such acts, demanding (he immediate ¢vacuation of the territory situated between (he Orinoco
and Pomaron rivers, and stating that, in the event ol no reply, or ancgative reply., diplomatic relations
would be¢ broken ofT: Letier from Dicgo B. Urbancja, Minister in Vencrucla, to Fo R, St John in
Caracas. 26 January 1887 (Annex 31).
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mouth of the Amacuro River, west of Punta Barima on the Orinoco.
Another linc, Roscbery's sccond, goes cven further [.] in 1850 a
compromisc was agrced between the two sides to avoid such

203

occupation until the dispute was resolved™.

25. The malicious intent to appropriate Venczuclan territorics was clearly reflected in

the following map.

% Jhid. 8. A. Consalvi. Grover Cleveland v la Coniroversia Venezuela-Gran Brerafia. Tierra de
Gracia Editorgs. 1992, p. 51. On p. 16Y of (his (ext. there is a detail of Olngy*s comununication 1o
Bavard, mc¢ant 1o cnsur¢ that he would suffici¢nily inform Mr. Salisbury ol (th¢ British actions in
Venezuelan territory (available at: hitps://www mikeslibrarv com/pages/books/33635/simon-alberto-
consalvi/grover-cleveland-v-la-controversia-venezuela-gran-bretana-bretana-la-historia-secreta).
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26. British civil servants, realising that the American government’s intentions were
scrious,™ accepted the arbitration proposal. For his part, Mr. Olncy hastened to dissolve
the Commission set up by Cleveland. Thereafter, talks became more intense between Olney
and Pauncefote, and the result of these intense talks, or arrangements, was expressed by
Salisbury on 9 Novcmber 1897, where he announced in a speech at the Lord Mavor's

annual banquet at Guildhall that:

“the controversy was over. It is alwayvs surprising how through
simple amangements problems of great difficulty are solved and on
the continent discovered by Columbus (...) The question has not been
whether there should be arbitration, but whether arbitration should
have unrestricted application (...) Our difficulty for manv months lay

206

in how to define the settlements and a solution has been found”.

27. In other words, the UK had alrcady assurcd itsclf through scerct negotiations that
it would obtain an outcome in its favour. Not surprisingly, shortly afterwards, Mr. Olney

lost interest in the substance of the Venczuclan claim. ™7 Proof of this is that Mr. Olney did

i

Consalvi's analysis of John A S. Grenville's Lord Salisbury and Foreign Policy, the Close of the
Nineteenth Century, in Chapier 11, " Anglo-Atncrican Misund¢rsiandings, 1895-18977, ¢xamings
the Venezuelan-British question within the general context of imperial foreign policy at the end of
the century and offers a perspective that allows Venezuelans to see more clearly (if one can speak
of clarity) the fundamental aspects of the whole process. For it was unexpected and unthinkable to
the British. Cleveland's message to Congress came as a shock, and even more so. the possibilities
of war between the two countries. which were at first perceived as certain. “But there was never any
possibility of war.” said Grenville. In S. A. Consalvi, Grover Cleveland v la Controversia
Fenezuela-Gran  Bretafia, Tierra de Gracia Editores. 1992, p. 68 (available at:
hitps.//www.mikeslibrarv .com/pages/books/33635/sitnon-alberto-consalvi/grover<leveland-v-la-
controversia-venezuela-gran-bretana-bretana-la-historia-secreta).

6 fhid ., . 66.

2 Mr. Olncy knew the meaning of the so-called occupation clause, in (hat regard. in Vengsucla's
tnctorial 1o the Paris Tribunal il was noted (hat Mr. Olncy’s contention that Lord Salisbury s
proposal was unfair to Vencrucla in that it provided that, where there was ierrilory occupied bona
(idc by subjects of Great Britain, “the linc of division shall be diverted. Mr. Olney 's coniention that
Lord Salisbury’s proposal was unflair (o Venczuela in so lar as it provided that, where there was
territory occupied bona fide by subjects of Great Britain. “the dividing line in all similar cases shall
be so deviated as to make such icrritory part of British Guiana” prevailed. and the present Rule was
inscrted, which provided for the claims, not only of British occupicrs in 1887, but thosc ol British
occupicrs up to the daic of the Trealy. Bul, instcad of providing that such occupation should deprive
Venezuela of territory which might be found to be hers by the line of 1814, provision was made in
the Treaty that the Tribunal itself should adjust the relations between these British occupiers and the
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not consult Venezuela when he sent his memorandum to the British and, to make matters
worsc, Venczucla was left out of the Treaty negotiations and the composition of the

Arbitral Tribunal.

28. Venezuela did its best to ensure that an arbitration would proceed under the law.
Venezuela trusted the “negotiators™ that they would facilitate an arbitration supposedly

bascd on the critenia of logal justice.

29. The main achicvement of the stratagem was that only Olney and Salisbury, through

08

Pauncefote, were the main protagonists of the 1897 Treaty,**® and thus Olney acceded to

British pretensions to prepare a treaty tailored to British interests, in which Venezuela
alrcady had cverything to losc. The 1897 Treaty itsclf anticipated Venczucla's defeat, and

its normative features focused on the advantages of one of the parties, the United Kingdom.

30. A palpable demonstration of this fraudulent action can be found in Pauncefote’s

submuission, 1n which it indicatcd that:

“There 1s no danger of Mr, Olncy listening for a moment to the
Venezuclan howl for a modification of our terms of Arbitration. [ ...]
It may appear unfair that there should be two Englishmen on our side
and no Venezuelan on the other, but the Venezuelans agreed to be
represented by the U.S., and [ certainly understood that the question
would b arbitrated preciscly as if the controversy were between Gr.
Britain and the U.S. for the reason among other that we know of no
Venezuelan junist worthy of the name, or whom we could consent to
entrust with the function of Arbitrator in such a case.””

Venezuelan Government by considerations of reason, justice, the principles of Imternational Lav,
and the equity of the case. In; Memorial of Venczuela, 15 December 1898, Paris Tribunal. In
Frontier Collection 9, Atbitration (...) p. 63.

¥ P Reuter, quoted by Gross Espicll, could sav: "The conditions under which Vencsucla consented
10 be represenicd, without the existence of a prolecilorale or any other analogous institution, by a
third statc. arc very rarcly (ound in an arbitration proceeding and revcal a quasi-colonial
sovercignly”, in M. Terentyel. Russia and Fngland in Central Asia, Edicioncs Presidencia de la
Republica, Caracas, p. 21.

#¥ Christ Church College (Oxford), Salisbury Papers A/139. f.141, in Ministerio de Relaciones
Exteriores, Reclamacidn de la Guayana Esequiba. Documents, Caracas. 1967, p. 36 (Annex 150).
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31 With this reference it was already a given that Olnev had agreed with the British,
that Venczucla would not be given any chance to bencfit from the trcaty, let alone to

appoint arbitrators, which in itself should suffice to mvalidate the treaty and the arbitration.

32. Then, in other correspondence at the time of the signing of the 1897 Treaty, which
would define the terms of the “legal™ arbitration procedure, Olney himself, in a confidential
lctter datcd 29 October, addressed to Paunccfote, suggested that the “1850 Agreement”
should become a dead letter, reasoning that “an attempt to construe it will involve usin a
protracted debate and indefinitely postpone the attainment of the object we now have in
vicw” 21" Mr. Olncy, in the context of the negotiations on the basis of the Washington

Treaty, made the following point:

“It is most desirable, I think_ not to give the Agreement of 1830 any

status on the face of the Convention even by reference — much less
®r 211

by an attempt to define its scope and meaning™,

33. Thus, the U.S. and Britain deliberately excluded Venezuela from the negotiating
process and kept some crucial decisions strictly confidential. The level of confidentiality
was attested to by the fact that the relevant documents were not even allowed to “pass mto

the archives of the State Department”™.

See also “I enclose a copy of a private letter 1 received from him. as well as my reply. He has not
revived the matter. since the press here presnmes that there is an agreement between Mr. Olney and
Mr. Andrade regarding the appointment of a Venezuelan. But it seeins to me that there has been an
implicit agreement throngh all the correspondence and negotiation that two arbitrators on the
Venezuelan side must be Americans. and 1 know of no precedent otherwise - a neutral sovereign
chosen by the disputing parties to appoint a super-arbitrator - appoints of course a person of their
own nationality. Likewise. Chamberlain suggests taking the same approach to Olney to prevent any
Venezuelan from having anv representation in the arbitration.™ /&id.

1% Public Record Office (London)y F.O 80/373, in Ministerio de Relaciones Exieriores Republica de
Venezuela in Report on the Boundary Question with British Guiana submitted to the National
Governmient by the Venezuelan Experts, 1967, p. 40 (Annex 150),

A Julian Pauncefote. British Ambassador in Washington. 29 October 18%6. Ministerio de
Relacioncs Exicriores Republica de Venczucla in Report on the Boundary Question with British
Guiana submilicd 1o the National Government by the Venczuclan Experts, 1967, p. 40 (Annex 150).
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34, However, the fraud does not end here, but continued with Olney pressing for the
1897 Treaty to be signed by Venczucla, through an obvious thrcat of usc of force, refcrring
to “the dangerous consequences of the helplessness in which refusal would place

Venezuela”.2!*

35, As if that were not enough, and not content with having all the normative pieces of
the arbitration treaty in its favour, during the arbitration process, the United Kingdom
produced and presented adulterated maps (documentary forgery). This particular issue
invalidates the documentary evidence presented by the British delegation before the 1899
arbitration tribunal — not to mention the chicancry of the arbitrators who colluded to harm

Venezuela.

36, Furthermore, of key importance was that the British representatives went so far as
to hide relevant maps from the Arbitral Trbunal (among them, the Foreign Office map of
1837 and the so-called “Stanford”™ map of 1873), and presented others drawn up by the
Colonial Office, following a Schomburgk ling that was not correctly represented., or whose
qualifving notcs were climinated (among them, the so-<called “Herbert”™ map of 1842, with

a third Schomburgk line falsified in 1887). Herselt said in this regard:

“T suggested to the gentleman at the Colonial Office (Joseph
Chamberlain) that they should at once get in communication with
Stanford and get him to republish the Map properly coloured,
recmoving the last two lings of the present note, and adding this notc
upon it: ‘Corrected to date, 18867 and in the meantime suspend the
sale of the incorrect copies so that the dispute with Venezuela n
regard to this Frontier has become considerable, a claim will surely
produce the best map on the subject. and if this is the best Map that
S. M."s Government can produce in support of their claim, general
opinion cannot fail to pronounce largely, in favour of Venezuela, and
against the justice of the British claim, that the Map 1s the best that
the British Government can produce. M. can produce in support of
its claim, genceral opinion cannot fail to pronounce largely in favour
of Venczucla, and against the justice of the British claim. This

“12 Report on the Boundary Question with British Guiana submitted to the National Government by
the Venezuclan Experts, 1967, p. 33 (Annex 150).
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question is so important that [ would venture to suggest that the
Officc of the War Intclligence Department be immediately requested
to preparc a map bascd on Schomburgk's maps and other official
data. to be supplied by the Colonial Office (Joseph Chamberlain),
supplemented bv information on historical and Treaty points to be
furnished by this Office. We could then cite this as our Official Map.
I scnd herewith a sheet of the great Stanford map, and have shown,
with a ycllow colourcd ling, in what respeet our present statement,
which was marked on a map and handed to the Venezuelan Minister
(Mr. de Rojas) on September 13, 1881, differs from the pink coloured
line on the Colonial Office (i.e. Stanford) map of 1875, as denoting
the British Boundary Line at that time. ™"

37. Chamberlain’s falsified maps in the Colonial Office, contrary to any legal and
factual basis. were accepted by the Tnibunal. This was aggravated by the lack of motivation

in the Tribunal’s decision.

38. In this regard. Pablo Ojer observed that “[t]he “tribunal’ was substantially satisfied
with a Schomburgk linc adultcrated by Great Britain twenty years after the alleged author’s
death, with the result that the tribunal did not ¢ven recognise territorics to the North of the
Cuvuni (Alto Barima and Alto Barama) and to the South {(Venamo and Camarang) that
Great Britain had recognised as Venczuclan, out of all dispute, in all official publications
of the second Schomburgk line. also called North-South, from 1840 to 1886, both

inclusive”. *!*

39. This certainly reveals a serious procedural defect. as it constitutes a false
assumption of fact resulting in a delimiting critcrion that affected the nghts of onc of the
parties (Venezuela), without further explanation. Yet, this was only one part of the tnckery

deploved from the Treaty of Washington of 1897 onwards.

I3 VENEZUELA: Mcmo. British Guiana Boundary (Sir E. Hertslet). Bound: Mema, Relerence: FO
881/5311 (available at: https://discoverv.nationalarchives. gov.uk/details/r/C366 1874 |restricted]).
4P Ojer, Sumario Historico de la Guavana Esequiba, Maracaibo. San Cristobal, 1982. p. 50.




40, The Arbitral Tribunal awarded Venezuela only a tiny portion of the territory to
which it had indisputablc rights. The tribunal’s failurc to explain this cutcomc shows the

selfanterested approach of the arbitrators to favour the British side.

41. Venezuela sought to protect its territory. which belongs to it on the basis of its just
title sufficiently demonstrated before the Tribunal; it could have never expected that the
vast forest and jungle termtory invaded in tiny fractions by poaching mining camps and

occupied de facto by British ¢itizens and miners would be fraudulently taken away.

42. It should be stressed that Venezuelan officials trusted in good faith in the American
efforts; no one imagined a fraud of the magnitude that had taken place, to the detriment of
Venczucla. Although there was much resentment in Venczucla over the signing of the
Treaty of Washington in 1897, Mr. Olnev persevered in forcing Venezuela to sign the
Trecaty, undcr the cxcusc that the Clevcland government was ¢nding, and he (Olney) could
not know what might happen since the new U.S. president was a Brtish-friendly

character.*!* More lics designed to deecive Venczucla,

43, In the framcwork of the coursc of the fraudulent conduct, the artifice with deceit
(that 1s notonous and sufficiently demonstrated here, was then to construct the lie. create a
fictitious scenario and also act - inter alicr - by means of silence). The U S. official Olney,
given his private knowledge of the information he had on the controversy and his role as
Venezuela's negotiator, was obliged to tell the truth and even not to remain silent, which
is what is known as silent fraud (through silence). as Impallomeni described so well !¢ In
this casc, Olncy's complicit silenec and his active actions causcd Venczucla’s official

representation to fall into the deception and subsequent fraudulent error.>’

“I* Thus, according to Ojer; “Olney. in his well-known Harvard speech (1899), developed the thesis
that the two countries, in order to emnerge from (heir isolationism, should march together in
brotherhood of pcoples and community of interests (...)." In 1898, already in the midst of the
arbitration process, news circulated that the Republican administration of President McKinley had
signed a secret treaty of alliance with Great Britain™, /bid., p. 41

216 Stefano Impallomeni. Codigo Penal Italiano. volume ITI. Tirant lo Blach. p. 293.

¥ Therefore, the circumstances of the acts. their formation and consequences must always be
assessed. In short. an essential defect in the formation of the legal act. caused by fraud. can be the
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44, By way of corollary, under the above account and analysis, it can be affirmed that

the conditions for considering the 1897 Treaty invalid for fraud arc fulfilled.

45, First, the fraud camc from onc ncgotiating party, Great Botain, with the co-
authorship of the chief U.S. representative (Richard Olney) who served as a representative

of the interests of the United States and not of Venezuela.

46, Second, the frand was a determining factor in coercing Venezuela to accept the
Treaty (causing the crror), as the fraudulent conduct affccted the crucial issuc concerning
key aspects of the dispute which, properly analvsed, constituted an inexcusable prejudice

to Venezuelan interests.

47. Third. Venezuelawas not and could not have been aware of the fraudulent conduct

of Great Britain and the United States (good faith prevailed).

48. For all these reasons, the 1897 Treaty is considered invalid and without effect, as
well as the consequent result of the arbitration, namcly the award of 3 October 1899 and

the technical demarcation venfied m 1903,

II1. QUID BASED ON THE UNEQUAL TREATIES ARISING FROM FRAUD
AND COERCION

49, Bcfore procceding to the following chapters, it 1s relevant and crucially important
to focus on the notion of political domination introduced in the 18397 Washington Treaty
(1.c., the idea that “Adverse holding or prescription during a penod of fifty vears shall make
a good title”). which was coined and used by the United Kingdom in the 19* century to

cxcreisc 1ts territorial dominion and as an attempt to justify their cxpansionism.

50, In such circumstances, the aforcmentioncd notion introduced in the Treaty of

Washington has been discredited. for good reasons, as it would go against a principle of

trigger [or nullity. The problem is that il the crror is ¢sscntial (incxcusablg). it cannol be validated
in any casc. singe the essential error is perceived 1o be detrimental. Therglore, what is important is
the prejudice that may be causced to cither party through the essenuial deleel: Pay de nullite sans grief
(no nullity without prejudice).
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international jus cogens that makes it invalid to acquire territorial rights or territories, or
sccuring titles, through a merc fair accompli. Therefore, the Trcaty of Washington of 1897
today has no possibility of application. nor could it be used as support for obtaining ternitory
and consequently, it is invalid as a matter of law. For the same reasons, the Paris Arbitral
Award of 1899 is invalid.

51 The issuc of territonial domination is all the more iniquitous that it frequently
resulted in unequal treaties, i.e. those agreements that are negotiated under conditions of
disadvantage. inequality and coercion, which disqualifies their validity. History is full of
such treatics, and the 1897 Treaty of Washington in particular is no cxception, sincc
Venezuela, being a sovereign republic, was treated as a colony in the face of British power,

a fact compoundcd by the coadjutant action of U.S. officials.

52 Venczucla was certainly a weak country and regarded as “uncivilised™, prompting
the British to entrench their termtorial political dominance in order to appropnate
Venczuelan territory, The rejection of the doctring of political domination advocates the
revision, rencgotiation or annuhment of these treatics in order to correct such injustices and

re-establish the necessary balance between the parties.

53. This is a long-standing position of Venezuela. Notably, in the context of
ncgotiating the Vienna Convention on the Law of Treatics, Venczucla considered that the
issue of acquiescence — inter alia — was a major obstacle to formalising complamnts about
unequal treaties. The Venezuelan diplomatic commission at the Conference on the Law of
Trcatics therefore disagreed with the Convention’s proposals on this point, and madc its
position very clear, in full that the Treaty of Washington of 1897 is the masterpiece or
emblematic piece of an unequal treatv. What Venezuela expressed at the conference applies
perfcetly, which is why the Republic is not a party today. In this sense, the Venczuclan

Foreign Ministry said:

“The Conference, which was concemed with the progressive
development of intemational law, could not and should not recognize
unequal treaties which had been imposed upon weaker nations by the
morc powcrful nations of a former cra. It had been alleged that
acquicseence in the validity of a trcaty, cven for a comparatively
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short time, was sufficient to confirm it; acceptance of that principle,
however, would represent an obstacle to the revision of uncqual
trcatics and would therefore be a step backward in the ficld of
intemational lave. It had been argued that article 42 provided certain
safeguards against bad faith on the part of States parties to a treaty,
but he wondered whether it afforded any protection against those
who had originally been guilty of bad faith. In his opinion, the article
only scrved to crcct barricrs against the revision of illegal
instruments and thus to close the door to any honourable solution of
situations which were patently unjust because they had been imposed
by the strong upon the weak™ *!®

54. This Venezuelan affirmation before the UN leaves no doubt as to the firmness of
its claim that arose in 1962, the serious situation that arose before and during the process
of making the Washington Trcaty of 1897, and the subscquent conscquences that arosc
with the arbitration. The Treaty found its roots in inequality and discrimination, to the
detriment of an emerging and sovereign republic, whose territory was subject to a relentless
attack of usurpation by the United Kingdom at the end of the 19" century, as has been well

recorded throughout this painful history.

V. CONCLUSION

55, This introduction has demonstratcd in a synthctic manncr the British
representatives” fraudulent action, with the complicity of the United States of America,
aimed at usurping the terntorial ntegrnity of Venezuela, commitied through fraudulent
intent, that is, with the malicious intention of appropriating a territory that never belonged
to them by mcans of falschoods, deceit, simulations, and abusc, including violence and

threats.

56. Given the 1ssues sufficiently raised in the previous paragraphs, it is incontrovertible

that the Treaty of Washington of 1897 is invalid, as is the Award of 3 October 1899,

1% Congideration of the question of the law of treatics in accordance with resolution 2166 (XX1)
adopted by the General Assembly on 5 December 1966 (resumed from the previous meeting).
Articles approved by the Committee of the Whole (continned), Article 42,
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57. Furthermore, the Tribunal's actions are invalid from the moment of the
pronouncement of its decision when it manifestly excecded its powers and between the
lack of arguments (serious omissions) and functional and power excesses that allowed it to
act without any legal limitations or sense of justice. It acted inconsistently with the scope
of its powecrs as defined 1n Articles I and III by deciding matters outside the Washington
Treaty: and ultimately, it acted inconsistently with its duty to make an award based on

international law.
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CHAPTER 4: VENEZUELA’S TITLE TO SOVEREIGNTY OVER GUAYANA
ESEQUIBA

4.1. Spain since colonial times have alwayvs had the sovereignty title to Guavana
Esequiba, as was recorded in the formation of the Captaincy General of Venezuela in 1777,
and then by the independent Venezuela since 1810, whose successive Constitutions ¢learly
confirm this sovercignty. This title was still in foree when around 1814-15 the Netherlands
ceded its small settlements of Demerara, Berbice, and Essequibo to Great Britain, who just
in 1831 saw the opportunity to unite them to create its new colony of Brtish Guiana and
to give free rein to its greed to follow the path that would finally lead it to consummate the
dispossession of Venezuela, so that overnight the Arbitral Award of 3 October 1899

changed an unaltcred situation.

4.2, Onc simple glancc to the cartography and the historical maps reveals this. Guvana
attempts to trace its territorial origins to a nebulous past that goes back centuries in history.
Ncver could the vastness of Guayvana Escquiba, ¢specially towards its centre and cven Iess
so to the Venezuelan south and west projected along the Essequibo River, have belonged
to the Netherlands, lct alonc ¢eded it to the United Kingdom, There is not the slightest
histonical or geographical clue to this. The Brtish manipulation later inherited by Guyana
deceives the world by using the origins of Guvana determined between the eastern bank of
the Esscquibo River and the present Suniname — always to the cast of the nver — using as a
“half lie” the natural and understandable fact of the settlements located on the west coast
that crossed the western bank of the river at the height of its mouth into the sea and that, in
any casc, were always protested by Venczucla. On the other hand, it 1s well known that the
three small provinces to the northeast of the Essequibo River, called Berbice, Demerara
and Essequibo, are the cradle of the territory of the former British Guiana Colony barely
bom i 1831, which in 1966 bccame the Republic of Guyana. Thesc three small scttlements
cast of the Essequibo River, are the true current terntory of Guvana, to the east of the

Essequibo River.

4.3, For 150 ycars — from 1498 to 1648 — Spain was thc solc sovereign State over
Guavana Esequiba. This terntory was intemationally recognised as Spanish. In 1581, the

Dutch renounced their allegiance to the King of Span and waged a war that Ied to their
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independence in 1648, With the Treatv of Miinster of 30 Januvary 1648, Spain ceded
sovereignty to the Dutch over the termtory they were occupying, and the Dutch agrecd not
to expand further into Spanish territorv. But the bizarre historical narrative that Guvana is
now trying to recreate in its Memorial can in no way be transposed to Guayana Esequiba.
It further shows that the British Empirc, motivated solcly by its greed for the gold mincs
progressively discovered m the territory of Guayana Esequiba, embarked on a predatory
poliey, invented out of thin air, false maps, false dividing lines, growing ¢laims based on
nothing closc to a Icgal right, to capturc the termitory of Venczucla. Venczucla consistently

opposed British manoeuvres on the basis of its rights.

L VENEZUELA  SUCCEEDED  SPAIN, WHICH WAS
RECOGNISED BY THE DUTCH AS THE HOLDER OF THE
TITLE TO SOVEREIGNTY OVER GUAYANA ESEQUIBA

4.4, At the time of its independence. Venezuela succeeded Spain as the holder of
territonial sovereignty over Guavana Esequiba. Spain established its title at a time when
international law accepted the discovery and occupation of ferra nullius as a means of
acquirmg territonial sovercignty. The term ferra mulling was not used as a synonvm for
uninhabited territory, but as a reference to a territory in which there was no State
organisation,*' as were the Americas, In this Icgal context, on the basis of a Bull of Pope
Alexander VI.**" Spain and Portugal signed the Treaty of Tordesillas of 7 June 1494 **' by
which both Powers reciprocally recognised sovereignty over the territories located on
cither side of a straight line drawn between the two poles and situated three hundred and
seventy leagues from the Cape Verde Islands. From this moment, Spamn freely took

possession of Guayvana Esequiba through discovery and subsequent occupation. The Dutch

212 Western Sahara, Advisory Opinion, 1.C.J. Reports 1975, pp. 39-40,

230 Bull of Pope Alexander VI, dated 4 May 1493, deternining (he line of demarcation in the
dominions of the Crowns of Spain and Portugal in America, For the text, see Biue Book 8, cit. pp.
3-6 (available at: https://kamuru.inppre.gob.ve/index php/s/HEgYB65s3N4JHY).

=1 Treaty of Tordesillas of 7 June 1494, by virtug of which the line of demarcation was 1o pass three
hundred and s¢venty lcagucs (not ong hundred as lixed by the Bull of Alexander V1) 1o the west of
the Cape Verde Islands. This trcatly can be consulied in Bfue Book 8. Kl Derecho Internacional
Venezolano. Limites britanicos de CGuavana, Ministerio de Rclacioncs Exteriores, Coleccion
Fron(cras. Caracas, 1988, pp. 7-18 (availablc at:
hitps://kamuru. mppre.gob.ve/index. php/s/(4Eg YB63s3N4JHY).
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recognised that the territory was Spanish territory and with the Treaty of Minster of 1648
they undertook not to cxpand further into the territory.*** Great Britain succecded in 1814
to the Dutch sovereignty over a territory to the east of the Essequibo River, made of the
Demerara, Berbice and Essequibo establishments. Such was the established sovereignty
rights over the relevant ternitory in the beginning of the 19th Century. In so far as
international law is concemed, this situation never changed since then, even if, for a too
long period, Great Britain, and now Guyana, have unlawfully administered and controlled
Guayana Escquiba, on the basis of what is probably the most scandalous manipulation ¢ver

seen in recent history.

4.5, This section revolves around two key dates. On the one hand, 1648, the year in
which Spain and the United Provinecs of the Netherlands concluded the Treaty of Miinster
by which the Spanish Crown ceded to the Netherlands establishments located in Guvana.>*
On thc other hand, 1810-1811, the vcar Venczucla succceded Spain in all its title to

sovereignty over Guavana Esequiba.

(i) THE DISCOVERY AND OCCUPATION OF GUAYANA ESEQUIBA UP TO 1648

4.6. In 1499, a vear after Chnstopher Columbus approached the Orinoco Delta, Alonso
de Ojeda took possession of the Guiana coast and the lands he was discovering, starting at
the Boca del Maraiion {Amazon) and hcading north and northwest, sighting the Escquibo
— which took the name of Juan de Esquivel who first surveved it — and Orinoco rivers.**

All these actions were carried out on behalf of the Spanish Crown >

4.7, They were followed by many other Spanish expeditions during the 16th century,

both along the Atlantic coast and inland to Guyvana. When some Dutch navigators began

22 Treaty of Peace between Philip IV. King of Spain, and the United Provinces of the Low
Countries. Munster, 30 Jamiary 1648 (Annex 1).

3 The term Guyana identifies a large region of South America stretching from the Ainazon to the
Orinoco.

=4 P, Ojer, Sumario Historico de fa Guayana Fsequiba, Maracaibo, San Cristobal, 1982, p. 9.
23 GM, Vol. I11. Annex 8.
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their vovages to Guvana, the Spanish had already been discovering, carryving out
topographic surveying and occupying this termtory, a vast region situated between the
Orinoco Raver, the Amazon, the Atlantic Ocean and the sources of the Orinoco, the Rio

Casiquiare and the Rio Negro, =

4.8, Inthc conquest of Amcrica, Spain made usc of the capitulations as a way of making
the occupation of the termtory effective. A capitulation was a Jocument authorising
exploration and establishing a delegation of authority in favour of a private individual
cmpowcred to carry out civil and military activitics in the discovered termtory, thus making

colonisation effective.

4.9, The Spanish Crown granted several capitulations related to Guavana Esequiba
during the 16th century.**” Onc of the most important, duc to its gencsis, was granted on
21 July 1369 in favour of Gonzalo Jiménez de Quesada. It was succeeded by D. Antonio
de Berrio.”*® who discovered and explored the provinces of Guayana and E1 Dorado,* and

took posscssion and governed them >

2% On this colonial period and the occupation and administration ol the territory of Guavana
Esequiba by Spain, sece HUMBERT, ]. Los arigenes venezolanos (Ensavo sobre la colonizacion
espaiiola de Venezuela, Biblioteca de la Academia Nacional de la Historia, nim, 127, Caracas,
1976; MARQUEZ, O. La venezolanidad del Esequibo: reclamacion, desarrollo unilateral,
nacionalidad de los esequibo. 127 Caracas. 1976: MARQUEZ. O. La venezolanidad del Esequibo:
reclamacion, desarrolle unilateral, nacionalidad de los esequibanos, Caracas, 2002, DE
VEGAMIAN, PFM, £i Esequibo frontera de Venezuela: documentos historicos v experiencias
personales, Ravcar SA Impresores, Madrid, 1968, pp. 48-35, and CABRERA SIFONTES, H,, La
verdad sobre nuestra Guayana Fseguiba, Monic Avila Editores C.A.. Caracas. 1970.

22 Some of the capitulations issued by the Spanish Crown can be found in The Case of Tenezuela.
1899 (availabl¢ at: hups://archivc.org/details/vencruclabritisO 1 vencgoog/page/368/mode/2up).

= The capitulation in favour of D, Gonzale Jiménez de Quesada and his succession by D, Antonio
de Berrio can be consulted in (Annex §).

*# Letter from Antonio Di Berrio (o the King, 2 December 1594 (Annex 8).

0 See Blue Book 7 Arbitramiento sobre los limites de Venezuela v la Guavana Britdnica, Alegato
v Contra-alegato, Minisi¢rio de Relaciones Exicriorcs. Coleccion Fronicras, Caracas, 1981, pp. 79-
81, which contains the text of a Icticr stating that Domingo dc Vera, represcnting Antonio de Berrio,
look  possgssion  of  th¢  province of Guyana for Spain  (available au
hitps://kamurw. mppre.gob.ve/index.php/s/oiw ST6odwKpTET1).
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MAP 27. Historical map showing European Occupation in the vear 15971
4.12.  Guyana statcs in its Mcmonial that:

“The first Europeans to seftle in present day Guyana, including the
Esscquibo Region, were the Dutch. They arrived in 1598, seventeen
vears after the “United Provinces™ declared independence from
Spain.”#

and that:

*“The Spanish did not establish scttlements cast of the Orinoco River.
Historical rccords show that the last Spanish ¢xpedition across the
Orinoco River, for moblue brc than a contury, took place in 1619,
and was rebuffed by the Dutch.”***

4.13.  'This 1s simply wrong. The reality is that while Spain had an alrcady cstablished
title. the Dutch new settlements established at the time were all located east of, or in, the
Esscquibo River. The map of the Venczuclan Boundary Commission crcated by the United
States Congress. entitled furopean Occupation 1626, shows this very limited Dutch
presence in Guyana®? (map no. 2). This territorial situation remained unchanged during
the first half of the 17th centurv and was therefore the same when Spain and the

Netherlands concluded the Treaty of Minster. The aforementioned Boundarsy Commission

=1 Map 27 of the Venezuela Boundary Commission Report Atlas, 1898 (Atlas).
32 GM, pp. 29-31, paras, 2,11-2.12,

3 GM, pp. 31-32. para. 2.14.

¥ vEBuropean Occupation in 16267, David Rumsev AMap Collection  (available  at:
hiips://www davidrumsey . comv/luna/servict/delail/ RUMSEY ~8~1~203930~300172 5. Europcan-
Occupation-in-1626-
?sor(=pub_list_no_initialsort%2Cpub_list_list_no_initialsor%2Cpub_datc%2Cpub_datc&gqvg=w
ds:Awho%%2FUnited%%2BS ates%2Bol™2 B Amcrica%2Fwhere%2FGuyana;q: Venczuela:sort:pub_|
ist_no_initialsor(%2Cpub_lisi_list_no_initialsori%2Cpub_dac%2Cpub_dac®2Cpub_daic;lc:RU
MSEY~8~1&mi=10&1rs=81).
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also left a cartographic sample of this reality in its map entitled furopean Occupation in
16487 (Map no. 3).

4.14. By the Treaty of Minster of 30 January 1648, Spain recogmsed the independence
of the Dutch States General (Art. 1), while the Dutch States General recognized as
opposablc to them Spain’s title to territorics over which the Dutch had no cstablished
settlements at this date.”*® The Dutch possessions at the time became the Dutch colonies
east of the Essequibo River, The Dutch also undertook not to expand further into Spanish
territory. Indeed, as stated in Article V of the trcaty, they were authoriscd to congucr and
possess additional territonies, but only to the extent that thev were controlled by the
Portuguese. not by Spain. With the adoption of the Treaty of Minster, Spain detinitively

consolidated its title vis-a-vis the Dutch Statcs General. ™

4.15. By stipulating that no subsequent conquest or occupation could contravene its
provisions, the Treaty of Minster froze the Dutch’s opportunity to lawfully conguer

Spanish tcrritory. Thus, any occupation of Spanish territory by the Dutch after 1648 would

2% “Enropean Occupation in 16487, David Rumsey Map Collecrion (available at:

https:/www.davidrumscy .com/luna/scrvict/deiail/RUMSE Y ~8~1~203931~3001726: Europcan-
Occupation-in-1648-
?sor(=pub_list_list_no_initialson%2Cpub_lis(_list_no_initialson%e2Cpub_dalc%2Cpub_date&qv
g=wds:/who%2FUnilcd%2BS(alcs%2Bol%2 B Amcrica%2 Fwhere%e2FGuyvana;q: Venc zucla;sort:p
ub_lisi_no_initialsori%2Cpub_list_list_no_initialsor%2Cpub_daic?e2Cpub_datc%2Cpub_date;lc:
RUMSEY~8~1&mi=11&1rs=81).

=% “The navigation and traffic of the Fast and West Indies shall be maintained according to and in
conformity with the concessions made thereon or hereafter made: for the security of wlich the
present Treaty and the ratification thereof. which shall be procured on either side. shall serve: and
all the Powers. Nations. and Peoples. with whom the said Lords States, shall be comprehended in
the said Treaty. or those of the Fast and West India Company on their behalf. within the limits of
the said gramts, have friendship and alliance: and each is to wit, the said Lords King and States
respectively, shall remain in possession of and enjoy such lordships. towns, castles, foriresses,
conunerce and countries of the East and West Indies, as well as of Brazil, and on the coasts of Asia,
Africa, and Ainerica, respectively, which the said Lords the King and States, respectively, hold and
possess, in this being specially comprised the spots and places which the Portuguese since the vear
1641 have taken from the said Lords the States and occupied. comprising also the spots and places
which the said Lords the States hereafter without infraction of the present treaty shall come to
conguer and possess.” Treaty of Peace between Philip IV, King of Spain, and the United Provinces
of the Low Countrics, Munster, 30 January 1648, Anlicle V (Annex 1),

2% On the importance of the Treaty of Miinster in the title of Spain and Venezuela and the other
conventional sources thal support il, scc DE PEDRO FERNANDEZ, A., La {listoria y el Derecho
en la reclamacion venezolana de la Guayana Fyequiba, Ed. Medilerranco, Madrid. 1969, pp. 29-35.
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have been to be considered an illegal usurpation, lacking legal effect between the parties

and uncnforccable against Spain.

4.16. There 1s no doubt that at the time. there were no Dutch settlement west of the
Essequibo River.**® The map showing the situation of the occupation in 1648 illustrates

2349

this rcality (map no. 3).

¥ A_S. Reyner. W. B, Hope, "Guyana's Dispuled Borders: A Factual Background”, #orid A ffairs.
July. August, Septemnber 1967, Vol. 130, No. 2 (July, August, September 1967), p. 109

2% “Europcan Occupation in 1648", David Rumscy Map Collcction (available at:
hitps://www . davidrumsey .com/luna/scrvlel/detail/ RUMSE Y ~8~1~20393 1~3001726: Europcan-
Occupation-in-1648-
?sori=pub_list_list_no_initialsort%2Cpub_list_list_no_initialsort%2Cpub_datc%2Cpub_date&qy
g=wds:/who%2FUnitcd%2BSlales%2Bol%2 BAmerica%2 Fwherc%2FGuyanaiq: Vencrzuclassort:p
ub_lisl_no_initialsori%2Cpub_list_list_no_initialsor(%2Cpub_daic%2Cpub_datc%2Cpub_date:lc:
RUMSEY~8~1&mi=11&1rs=81).
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(i) SPAIN'S ANIMUS OCCEPANDI AFTER THE TREATY OF MUNSTER

4.17. In the 18th century, the Spanish Crown undertook a process of reform and
modemisation of its impenal apparatus of govemment in the Amencas (known as the
Bourbon Reforms). which promoted the creation of administrative units and more efficient
colonisation mcthods that allowed it to incrcasc its prescnce and dominance 1n the arca.
The concrete expression of this was the strengthening of the method of conquest and
colonisation through the presence of religious missions, which was successfully practised
in three regions under the dominion of the Spanish ¢cmpire: northem Mcxico, Paraguay and
Guavana Esequiba. Therefore, Spanish missionary occupation and settlement was a project
of State expansion over the territory and population that were incorporated into the
cffcctive control of the State in a pcrmanent manncr, and without the usc of violence typical

of the Dutch svstem of slave exploitation.

4.18. Foradministrative purposes, Spain created in 1762 two commanderies, the general
commandery of new towns and the entire Oninoco River, under the command of José de
lturriaga. and the General Commandery of Guavana, headed by Joaquin Moreno de
Mendoza, =" Spanish Guayana, then called “provinee of Guiana”, was firmly established

on the political administration of the temtory and gained autonomy.

4.19. In the dossier concerning the boundaries of Spanish Guiana with Dutch Guiana.

which crcated the scparate command of Guiana,*" it was stated that:

*“The province of Guiana is bounded on the cast by the whole coast
on which arc situated the Dutch colonics of FEsquivo, Berbis,
Demeran. Corentin and Surnan, and further to windward the
Cavenne belonging to the French: to the North, the banks of the
Orinoco, which dividing the provinces of Cumana, Barcelona,

2 Real Cédula por la cual la regién de Guayana sc cscindié de la Nucva Andalucia v s¢ crigio cn
Comandancia General Independiente, 4 June 1762, Blwe Book 8, pp. 47-48 (available at .
https:/Acamum, mppre. gob.ve/index, php/s/A4EgYB63s3N4JHY), also Mimistry of Foreign Affairs,
1981, Venezuelan International Law; British Limits of Guvana, Collection “Fronteras™ 8, Caracas
(Annex 10),

3 Blue Book 8, pp. 45-48 (available at:
hitps://kamuru. mppre.gob.ve/index. php/s/[4Eg YB65s3N4JHY).
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Caracas, Barinas, Santa Fé and Popavan, formed a half circle
returning to the East to scck its hcadwaters in the lagoon of Parime,
as would be scen in a general map of the said provinces and river: to
the South, with the dominions of King Fidelissimo in Brazil, the
confines of these and the said province of Guavana being unknown,
as well as what it contains in the ¢entre™,

4.20. It goes on to reiterate that:

“the Dutch colonies of Esquvo, Demerari, Berbis, Corentin and
Surinan are located to the east and on the coast of Guiana, according
to the information acquired by Don Juan de Dios Valdez, commander
of Guiana: that Esquivo consists of canc plantations that thc Dutch
had planted at a distance of 30 leagues along the banks of the Esquivo
River’.*#

4.21. However, because the separation of the previous Commandery into two and the
defence plans established for the territory did not favour an increase in settlements, both
commandcrics were merged in 1768 under the authonty of Manucl Centurion, General
Commander of Guavana.** who brought together civilian power (governor) and military
powcr (commander)™ and promoted the crcation of towns and the occupation of the
ternitory. In the Roval Decree establishing this unification, the boundanes of the province

were set out as follows:

“on the north, the lower Orinoco, the southern boundary of the
provinces of Cumana and Venezuela; / on the west, the upper

M This is equivalent to 144,84 kilometers,

% (Cédula, 5 May 1768, conflinming the provision (hat the Comandancia General de Nucvas
Fundaciones del Bajo v Alto Orinoco v Rio Negro would remain under the govemor and coimmander
of Guayvana, Blue Book 8, p. 49 (available at;
https:/Acamum, mppre.gob.ve/index, php/s/f4EgYB63s3N4JHY), also in AHMPPRE-VEN, Archivo
Antiguo, Colombia, Coleccion Verde, Voluinen 146, Expediente 24, Doc, 1, Fs, 17-18, and Real
Cédula of 10 Jampary 1769 on the continuity of the unification (AGN-VEN, Rea! Hacienda,
"Borrador de Cartas", Caracas. t. 99 (1752-1777)).

2% Manuel Centurion appointed Interim Commander of the Province of Guyana. 1 May 1766
{(Annex 11).
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Orinoco, the Casiquiare and the Rio Negro; on the south, the Amazon
River; and on the cast, the Atlantic Ocean™. >

4,22, In 1777, in order to improve the management of the territory and to avoid the
mconvenicnces caused by the distance from the capital and for defensive necds, Guavana
was separated from the New Kingdom of Granada and was added. politically and militarily.,

to the reeently created Captainey General of Venczucla ™"

423 In addition to these admimistrative decisions, the authoritics in Spanish Guiana
exercised multiple powers, in particular those relating to the arrest of Dutch slave traders, ™
The Spanish Crown was also involved in the defence of the territory, as illustrated by the
orders issued for the defence of the city of Santo Tomé>" or the religious missions. ™' The
Strategic Plan drawn up by José Solano v Bote in 1762 was based on the premise that it
was ¢sscntial to change the location of the towns at the mouth of the Orinoco River and
move them inland. This would prevent the enemy from finding supplies and support in
their coastal assaults and make it more difficult for them to invadc the coastal arca that had
not vt been occupied. This approach to defence was later supplemented by the Plan for
the Defence of the Province of Guiana of 15 March 1777. drawn up by Brigadier D. A.

Crame and the intcrim Commandcr of Guiana. *~ In addition, the corrcspondence of the

27 See Letler from Centurion, 11 November 1773, which includes the text of the Roval Decree of
19 September 1776. in  Blue  Book 8, pp. 70-71 (available  at:
https:/kamuru.mppre.gob.ve/index. php/s/f4EgYB63s3N4JHY).

*# Royal Decree separating (he Provinces of Cumana, Guayana, Maracaibo Margarita and Trinidad
from the New Kingdow of Granada, adding them in Govermuent and Military matters frowu the
Captaincy General of Venezuela. 8 September 1777 (Annex 12).

21 There are multiple references to these proceedings in the documentation submitted to the Arbitral
Tribunal, which can be consulted in Venczucla-British Guiana Boundary Arbitration, scc Minisicrio
dc Rclaciones Exicriorcs, (1981). KL derecho inlernacional venezolano. [Limites Brildanicos de
(ruavana (available at: hips://kamuru.inppre. gob.ve/index.php/s/I4Eg YB65s3N4JIHY). Documents
1aken rom Spanish sources nos. 361, 363, 366, 366-371, 371-385, 396 and 398. 361, 363, 366, 368-
371.378-385. 396 and 398. Vol 3. Documents from Spanish sources. nos. 3-7. See

3 Orders of Cristobal Felix Guzmian, Governor of Guiana, to Francisco de Venavides, his
Lieutenant of War of Santo Thome de la Guyana. 7 July 1711 (Annex 9).

=1 See Orden del Rey de Espaiia al Gobernador de Cumand, 30 March 1733, The Counter-Case of
the United States of Venezuela before the Tribunal of Arbitration to Convene ar Paris under the
Provisions of the Trealy between the United States of Venezuela and Her Britanmic Majesty Signed
ar Washingron February 2, Vol, 2, No, 643, p. 372,

32 Jbid., Vol.2. No. 431.
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Governor of Guiana, Miguel Marmion, records the carrving out of inspections in certain

territorics with the aim of cstablishing defensive constructions. *™

4.24.  The Spanish Crown’s interest in occupyving Guayvana was evident. Proof of this can
be found in Colonel Manuel Centuridn’s ideas on the management of the territory. In them,

Ccntunon considered that:

*3rd- The population of the Orinoco should be cxtended on both banks, from
the Angostura to its mouths, and the islands and fertile plains on this part of
the river, which is the most precious part of it, should be cultivated, as it is the
most fertile and closest to the sca, thus repealing the Roval Order of 5 Junc

1762 which deprives us of its utilities”

4.25. The evangelising purpose of Spanish colonisation gave the religious missions a
key role in the occupation of the terntory and allowed for the implementation of a model
of social and cultural ¢ontrol with a structure similar to that of the cities of the metropolis
— with a Cabildo made up of different positions held by indigenous people who executed

the directives of the monks who were in charge of the mission. ™

4.26. The missionaries received not only a religious but also a civil mandate from the
King, and thus constituted one more piece in the effective occupation of the territory. The
letter sent to the King by the Viceroy of Santa Fe, D. Manuel de Guirior, on § January

1776, reported, for example, the revocation of the appointment of corrcgidores™¢ and the

= See for example ibid.. Vol. 3, Documentos de fuentes espariolas No. 75.

= Instruceion para ¢l Gobierno de la Comandancia de Guavana. 1762, Ref, AHMPPRE-C. Archivo
Antiguo. Colombia, Colec. Verde, t. 146, Exp.1. fs. 129-134.

3% On the religious missions and their importance in the colonisation of Guyana Escquibia, scc P.B.
de Carrocera, Mision de los Capuchinos en (Guavana, vol. 3, Academia Nacional de 1a Historia,
Caracas, 1979,

26 A corregidor was a royal official in the Spanish empire whose office comprised the exercise of
royal jurisdiction at various Icvels and locations, [rom provincial 1o municipal, and was the link
between these territorial powers and the monarch. His positive jurisdiction was the corregimicnto.
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return to the previous situation in which the missionaries held the direction and civil

government of the towns founded. ™

4.27. When the Society of Jesus gave up its evangelising mission i the province of
Guiana,** it was the Catalan Capuchins who, following the Royal Decree of 7 February
1686, took on this task in the wholc of Guayana Escquiba.**® From that tim¢ onwards, the
territory would be dotted with population centres scattered throughout most of Guavana

Essequibo.

4.28. The first Capuchins scttled in the villages of Mariguaca, which they decided to
name Montecalvario, and Belén de las Totumas, which was far from Santo Tomé. In
addition, as indicated in the letter of Father Pretect Tomds de Barcelona to the superiors of

the provinee of Catalonia, they founded two morc centres, Platanal and Parapara. ™"

4.29. From 1724 onwards, mission towns began to be created with permanent
subsistence, with the number of villages founded reaching sixty.*" All of them appcear on
ongc or more of the old maps and bear witness to the firm, constant and undeniable presence

of Spain in the Guiana region.

4.30. The importance of the Spanish religious missions in the effective occupation of the
territory was clearly stated in Govemor Diguja Villagdmez's report on the Capuchin
mission of Guavana following his visit (1763).%°* Diguja warns that it is to the mission of

the Catalan Capuchins in the province of Guavana that the Dutch have not located

7 AGI, Caracas. 352. dossicr on this matier. IT. 37-39.
¥ AGI. Santo Domingo, 678.

¥ AGI. Indiferente general. 2876, Registro de cédulas, Book FF-8, f. 83, BN Madrid, ms. 3361,
f. 47 and 1ws. 20418/15.

20 P, B. de Carrocera, Mision de los Capuchinos en Guavana, Vol. 1, Academia Nacional de la
Histona, Caracas, 1979, p. 121-123.

1 The table in Appendix 3 shows the villages cstablished by the Catalan Capuchins,

62 AGI. Caracas. 411. ff. 39-45.
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themselves in the centre of the provinge and that they are moving inland along the Cuyuni

and Mazaruni rivers.*%

4.31. Their presence in almost all of Guavana Esequiba and the resulting spread of
Spanish culture and language was evident. This is attested to by the letter sent by the United
States Consul in Demcrara, Andrew Patterson, to Edwin Uhl, Deputy Scerctary of State of
the United States, on 27 February 1896 in which he noted that in the settlements visited in
the disputed area, Spanish was spoken very well 2%

4.32.  Alongsidc the missions, there was also a proliferation of mixed villages, of which
Centurion was a staunch supporter, as he made clear in his letter of 20 Apnl 1771 sent to
the Secretary of the Council of the Indies, informing him of the results of the transfer of
four missionary villages.*** Their cstablishment, as well as the cffective cxpansion of the
existing settlements, was in many cases carried out with population imported from the

metropolis or from other provinces.*®

4.33.  Despite these advances, there were still unoceupicd arcas in the territory of Guiana
in which Spanish interest was evident. In the aforementioned Centurion Letter (1773) and

the Cédula it contained; it was cmphasised that:

“At that time nothing was known of the vast intcrior of that provinec
other than the thirty lcagues penctrated by the Catalan Capuchin
missionaries, and that the geographical charts showed that even
leaving between the foreign colonies and our establishments a desert
of eighty or a hundred leagues to impede communication and trade,
we still had many hundreds of lcagucs lcft to populate with great
benefit to the State and Religion; but that by our misfortune it was
all not only mcognito to the Spaniards, but also abandoned to the
foreign settlers who introduce themselves with the Caribs to the slave

2% Other documents of the Governor of Cumand can be found in The Counter-Case of the United
States of Venezuela before the Tribunal of Arbitration to Convene at Paris under the Provisions of
the Treaty beiween the United Staies of Venezuela and Her Britannic Majestv Signed at Washington
Irebruaryv 2., Vol 2. Nos. 392 and 394.

= Annex 4 Include the original of the letter.

% AGI. Caracas, 228.

6 AGN-VEN, Papeles del Gobernador Centuridén. Caracas. t. Gnico, 1766-1776, f. 138.
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4.34. The Spanish Government of the Indies issued instructions for the occupation of the
whole of eastern Guiana and, consequently, in 1778 the Intendant of Caracas established a
Plan of Occupation and the officer Jos¢ Felipe de Inciarte was commissioned to carry out
a rccomnaissance of the whole territory.*® The Instruction of Intendente D. José de
Abalos™ showed Spain's interest in the occupation of the Guavana Esequiba by stating

(rule 1) that the main objective of populating the places it indicates is to “secure the limits™

trade of the barbarian nations that inhabit the centre of that vast
country, and by this mcans considcrably promotc their
cstablishments on the coast of the sca and river of Amazonas, lcaving
the land deserted and incapable of being occupied by us in the future,
and finding no more natrves with which to populate it unless prompt,
etfective measures are taken on our part, advancing to the frontiers
of the forcigners to contain their raids and usurpations™ %/

of the province of Guavana further indicating that:

4.35.

“The first of the commissioners™ first concerns in the establishment
to bc made was “to get as closc as possible to the aforementioned
colony. trving to choosc the most advantageous and uscful place to
found the first settlement, bearing in mind that on that border it may
be necessary to build fortifications for the defence of the limits™,

In Rule 2 of the Instruction, after indicating the location of the Dutch

establishments, it mentions the occupation of the territory:

“The said Dutch colony of Esquivo, and the others which the States
General possess on that ¢coast, are all generally found on the banks of
the mivers close to the scashore, without penctrating far into the
interior of the country, and theretore behind the Esquivo and other
Dutch possessions, running eastward to French Guiana, and

% Ihid. The raids and usurpations referred to in the letter were raids by slave hunters who spread
terror among the indigenous populations. who turned to the villages of the Spanish missionaries for
protection.

% On lus appointment sce The Connter-Case of the United States of Venezuela before the Tribunal
of Arbitration to Convene at Paris under the Provisions of the Treaty between the United States of

Venezuela and Her Britannic Majesty Signed af Washington February 2, Vol 3, No. 59.

269

Book 8. pp. 87-90 (available

hitps://kamuru.mppre.gob.v¢/index. php/s/[4Eg YB65s3N4JHY).
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southward to the river of the Amazons, the land is clear of part of
them, and occupicd only by Gentile Indians and a large portion of
th¢ Gentile Indians, running castwards to French Guiana, and
southwards to the river of the Amazons, the land 1s clear of part of
them, and only occupied by the Gentile Indians and a growing
portion of fugitive blacks, slaves of the Dutch, and also of the
plantations of Guiana™.

436. Abalos added that:

“The Commissioners shall endeavour to occupy the said lands, as
belonging to Spain, its first discoverer, and not ceded or occupied at
the prescent day by any other powecr, nor having title to it, advancing
in the occupation on the easten side as far as possible until it touches
French Guiana, and also extending as far as they can on the southern
side until they reach the limits of the crown of Portugal ™,

and that:

(rulc 4) "it would bc very convenient that the aforementioned
occupation of land and its population should begin at the back of the
Dutch establishments in the immediate vicinity of French Guiana,
and cspecially at the nvers that have been named Oyapoco and
Aprovak,.... because once the cstablishment of the limits has been
venfied, foreigners are prevented from trving to occupy what
belongs to us. and they will try to do so if thev continue to see it free.
to which is added the fact that once we are situated on the frontier,
in an advantagcous placc on if, it can be thought of if circumstances
rcquire it, if eircumstances require it, and there are no other recasons
to hinder it, it may be considered to build a small fortress to serve as
an ante-mural for the secunty of the limits, and at the same time as a
shelter for the new settlers against the incursions of the Gentile
Indians and fugitive blacks who have risen™.

4.37. However, knowing the difficulties posed by the task of settling these places, the
Instruction suggested (rule 3) that the first settlement should be erected in the most suitable
place between the mouths of the Orinoco and the colony of Esquivo and that (rule 7) where

it was not possiblc to found towns, all possible land should be occupied towards the cast
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and south by means of cattle herds “from distance to distance”, to prevent the new settlers

from falling victim to the ferocity of fugitive blacks and Gentile Indians.

4.38. Capuchin missionary livestock farming was of great importance in the occupation
and development of Guayana Esequiba. lts growth was significant in the region and
gencrated an cconomy of productive chains that turned this rcgion into onc of the richest

areas of the entire Captaincy General of Venezuela.
4.39. The Instruction (Rule 8) asks the Commissioners for information on:

“The places to which the Dutch in Esequivo. Surinam, Berbice and
Demerara, and the French in French Guiana, have extended; the
mtcmations they have made: the cattle thev bhave miroduced and
promoted: the dispositions in which they are found; the designs they
discover or fear; the precautions that should be taken to stop their
progress .

4.40. Asevidenced by the Report of 27 November 1779, which Inciarte presented to the
Intendente General of Venczucla on the reconnaissance and population of the castern part
of the lower Orinoco.”™ the commissioners cxamined the coastal arca including the
Moroco River and the arca of the Pomaron River. On the Dutch Post on the Moroco,

Inciarte noted:

“It is advanccd from Esquivo towards the Orinoco, somcthing of
eighteen leagues. one being almost northwest and southeast of the
other, and although at present 1t 1s a despicable house that has no
more than two dismounted cannons with some stonework. it would
be very convenient for the security of the new settlements that would
be made, to dislodge the said Dutch from Esquivo in the tcrm of
twenty-four hours™.

o0 Blue Book 8, pp. 91-96. at p- o4 (available at:
hitps://kamure. mppre.gob.yve/index. php/s/{4Eg YB63s3N4IHY).

117



4.41. The commissioners chose a site on the Moroco to locate a village and a fort that
would prevent the passage of any enemy and another on the high Pomaron where they

considered it appropriate to install a fortified village, as with it:

“The Dutch are deprived of communication, not only with the
various nations of Indians that fall to the south ot Esquivo and with
all the channcls of the Orinoco, but also with the whole of Panme,
since there being no other passage for them than the said nver, by
cutting it off, they are prevented from all correspondence, since thev
can only achieve this with their compatriots in Surinam and the
French of the Cavenne that are on the castern side of the said
Esquivo™ *"!

4.42.  Spain’s interest in occupying the arca was thus evident and, furthermore, there was
no claam by the Dutch to the terntory, while as the Dutch governor of Esequibo was
informed of Inciarte’s presence and his intentions to build settlements and/or forts,

informcd the Compaiiia de las Indias, and no protcst was lodged with the Spanish Crown.

4.43. A conscquence of Inciarte’s trip was the Roval Order of | October L1780 on the
rccognition and population ot the castern part of the Lower Orinoco, which authorised the
expulsion of the Dutch from the Moroco River and the construction of the planned
establishments on that river and on the Pomaron. In the same, instructions are given that in

the event of any complaint from Holland it should be stated that:

“The matter has been and is proceeding in accordance with the laws
and genceral instructions of good government of our Indics, which do
not permit such mtrusions by forcigners into Spanish dominions as
these: for the same will be smd here if any complaints or claims are
made by the States General of Holland™ *"

4.44.  Inciarte’s plan was later expanded by Intendente Saavedra to also cover the banks

of thc Orinoco from Angostura to the delta at its mouth,

2 jpid., p. 5.
2 Royal Order to survey the region East of the Lower Orinoco, 1 October 1780 (Annex 13),
pp. 97-98.
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4.45. A second report by José Felipe de Inciarte, dated 5 December 1783, on the eastern
part of the lower Orinoco under his care,273 pointed out the disadvantages of expanding
the population and the advantages that would be derived from its settlement, and therefore

rccommended founding:

“two villages of Spaniards, onc in the lands of the Orinoco to the
south of the western head of the said 1sland of Imataca and the other
eight to twelve leagues to the east of the first... and to assign "eight
missionaries with a sufficient escort for the reduction of the
multitude of Manosas, Guaraunos and Carib Indians who live in the
vicinity”,

4.46. Intendente Saavedra, in a letter dated 1 February 1784, emphasised that:

“The population, in the opinion of all intelligent people, should begin
with the lower Guiana, which is the flattest, most fertile and most
suitable for the new foundations to flounish. From there it will be
easy to extend them to the frontiers of Esquibo and Demeran in order
to contain the Dutch, to the vicinity of the Rio Negro to border the
Portugucsc, to occupy the main canals of the Orinoco and to avoid
clandcsting introductions. Otherwise, none of these objects can be
achieved, and if the population and fort projected in the vicmity of
Esquibo is executed, keeping low Guayana deserted, the infinite cost
to the Roval Treasury of an establishment so many leagues distant
from the town will be a reseryvoir of abuscs, a deposit of contraband,
a prceartous posscssion in time of war and a weak barricr against the
bordering nations "

4.47. The interest in scttling in the Banima River is reflected in the Letter from the
Intendente General de Caracas D. José de Abalos to D. José de Galvez.>” about the escort
of 25 men for the mission of Guayana, sending missionarics and founding some Spanish

villages among the Indians, 1780, which reads:

3 Ihid., pp. 98-103,
** Archivo General de Simancas, "El intendente sobre cl regreso de José de Inciarie de explorar la
frontera con los holandeses en busca de sitios para poblar 25/11/1779, Ref. SGU, LEG, 7305, 3, 42,

3 José Galvez held the post of Secretary of the Indies.
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“My Lord: |...| for which purpose Your Excellency commands me,
by order of Your Majcsty, that, in agrcement with this Captain
Gengral and the Governor of Guayana, I should endcavour to croct
in that province some Spanish villages among the Indians of the new
reduction. wherever I consider them most suitable.

In your understanding and fulfilment, I must inform your Excelleney
that I have long had the same thought, the execution of which I am
ordered to carry out, and with this same idea I discussed its practice
with the previous Prefect of the missions, when he was here, and it
sccmed very convenient to him that it should be carried out, but both
this and othcr plans, Your Excellency, have been detainced duc to a
lack of settlers™.

Howcvcr, from all that has been said, vou may be persuaded that 1
will not lose sight of the roval commission to found some villages
among those of the Capuchin missions of Guayana, and that I will do
everything within my power and authority to do so™ ™

4.48. In short, from 1648, the vear of the conclusion of the Treaty of Miinster, until the
timc of Venezucla's independence, the Spanish dominated the region politically and
effectively occupied it. They also made their presence felt in the area of the Moroco and
Pomarén rivers and claimed thesc territorics as their own, In the Minuta de Carta rescrvada

a Iturriaga. dated Madrid, 8 October 1753, Spain restated its plan to evict the Dutch.*”’

4.49. Crucially, the Dutch did not establish anv permanent settlements west of the
Esscquibo that would have impinged on Spanish rights or deprived Spain of its title to the

territory.

=6 AGI, Caracas, 946.

7 A G. Simancas. Secretaria de Estado. Legajo 7243, in British Guiana Boundary Case presented
on hehalf of her Majesty's Government, Apendix, vol 11 1724-1763, London, 1898, p. 86 (availablc
al;

hitps://books. googlc.com.cuw/booksHid=DimcMAAAAY A A)& printsec=Ironicoveréhl=cs&oulpul=
himl_(ext&source=gbs_gc summary_r&cad=0).

120



4,50, In its Memorial, Guyvana gives an account of the Dutch presence with little rigour
and scarce evidence, and of the peniod here analysed it only speaks of the fort of Zeelandia
and the transfer of the seat of the administration to the same, '8

4.51.  The reality is that the Dutch did not venture west of the Esscquibo River, except to
a very scarce and limited extent, on the northemmost coastal side around the mouth of the
river and without claiming any right to do so. The low productivity of the Essequibo colony
led the Dutch at the end of 1657 to cntertain some cxploitation on westem sidc of the river,
between the Pomaron and the Moroco. However, the Dutch Pomeroon post, New Zealand
fort and the town of Middelbrough did not constitute permanent establishments, Indeed, in
1689, thc West India Company decided to abandon the Pomaron region, return to the
Essequibo and reinforce the Kyvkoveral fort.#” In the same vein, when it was informed that
a small post had been erected on the Barima River (1684), the West India Company

Govemor Beckman ordered to stop all traffic to the Orinoco.™

4.52.  The same happened in the Cuvumi niver basin where Dutch presence appeared and
disappcarcd from onc map to the next like a flower of a day. Furthermore. as indicated in
the Comunicados conjuntos entre ¢l Capitan General de Venczucla v ¢l Padre Prefecto de
la Mision d¢ Guayana acerca del cstado actual de los pucblos misionales (1778), the
attempts of the Dutch to settle in lands above the Cuyuni, as was the case of Tocoropati
and Aguigua, failed as thev were expelled in 1758 and their settlements only reached the

mouths of the Cuyuni and Mazaruni rivers, !

4.53. In the rcport presented by D. Antonio Lopez de la Pucnte, commissioned by the
Governor of Guavana to explore the Cuvuni River up to the limits of the Dutch colony of

Escquibo, on 26 February 1788, 1t 1s stated that

% GM, pp. 34-35, pamas. 2.16-2.19,

=9 Blue Book 7, pp. 127-128 (available at:
hitps://lkamum. mppre.gob.ve/index. php/s/oiw ST6o4wKpTETi),

30 ihid., pp. 116-117.

1 AGI. Caracas. M46.
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“having descended the river to the site of the Horqueta which it forms
to drain into the Escquivo, which 1s where the posscssions of the said
Colony began, he found the first dwellings of the Dutch at the mouth
of the Masuruni, that is to say, at the same site of the Horqueta,
without until then having usurped new territories on this part” 2

4.54.  The temporary character of the Dutch settlements was reflected in the Venezuelan
Boundary Commission's Grand View of luropean Occupation, 1597-1803 (1814) map™®
{map 5). The short lifc of thesc cstablishments can be scen by looking at the different maps

marking the period (1674-1803)** (maps 6-12).

2 Report of Antonio Lopez de la Puente upon his exploration of the Cuyuni River in 1788,
13 April 1788 (Annex 14).

3 “Grand View ol European Occupation, 1597-1803 (1814)", David Rumsey Aap Collection. sce,
Atlas, VCM.

4 See the various maps produced by the United States Commission on the state of European
occupation between 1674 and 1803 and relating 1o 1703, 1724, 1756, 1773, 1773, 1796 and 1803,
David Rumsey Map Collection (Atlas).
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4.55.  The very limited nature of the Dutch presence on the west bank of the Essequibo
River was also maintained by Govemor Beaujon, a Dutch who, when speaking of the
boundaries of the colonies, considered the existence of settlements on the west bank of the

Esscquibo in the following terms:

“Demerara being on the windward side of the Esscquibo cxtends
from thc creck of Abarn the western boundary of Berbice to the
stream of Bourasirie and from here begins the Essequibo which
extends to the post of Momca situated next to the Pomeron River
below which begins the Spanish border™ >

4.56. The Brtish were fully aware of this reality at the end of the 19 century. This is
tllustrated by a lcttcr sent by Consul Churchill to the Marquess of Salisbury on 13
December 1896.7* In this letter Consul Churchill reports to the Marquis of Salisbury that
as aresult of his investigations ordered by Salisbury, he found Dutch documents from 1783,
which proves Dutch prescnce up to the mouth of the Pomcroon River, cxplaining that it
was not possible to expand agrnculture towards the Moroco River since the Spaniards
protected the runaway slaves from the Dutch plantations. He further statcs that an
agreement with the Spaniards to retum runaway slaves would retumn fugitive slaves and
would allow agriculture to expand. Thus, it is clear that the Dutch knew the maximum limit
of occupation to the west at the mouth of the Pomcroon River, The Treaty of Aranjucz of
1791 was the last Dutch-Spanish treaty in this region and its importance lies m the
recognition of the slave problem and the sovereignty of the two States in their respective
territorics. Holland had no presence beyond the Pomeroon and aspired to reach the mouths
of the Moroco. These two aspects were known to the English in 1899, as their intemal
correspondence shows. thus constituting important evidence of the real limit of occupation
in 1814. It should be clanfied that Holland (the Bavarian Republic, proclaimed on 19
January 1795 and ended on 5 June 1806), lost its independence in the last decade of the

18" century and did not advance in Guavana Escquibo territory after 1791, The West India

23 Colonial Office. [11, 3, Governor Anthony Beaujon to the Duke of Portland. 135 Jung and 12 July
1799,

2 Letter from Consul Churchill to the Marquess of Salisbury. 13 December 1896 (Annex 170).
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Company was dissolved in 1799, reflecting the loss of Dutch power in the region, to the

point that somc of its colonics were occupicd by the British from 1796,

(iii) VENEZUELA SUCCEEDED SPAIN AS HOLDER OF TERRITORIAL
SOVEREIGNTY

4.57. The Captaincy General of Venezuela, as a territorial and administrative entity,
plaved a fundamental role in the management of the territory, but its work went bevond
administration and defence. The idcas that culminated in Venczucla's independence and

the creation of a new sovereign Republic were born within it,

4.58.  On 19 April 1810, a major step was taken in the liberation process against Spain,
which led to the dismissal of the govemor appointed by the Spanish Crown, the signing of
the Act of Independence on 3 July 1811 and the establishment of the new Constitution of
1811, which cstablished the republic on the territory of the then Captainey Geongeral of
Venezuela. made up of all the provinces in accordance with the constitutional prescription

of article 128.7"

4.59. The Deeree of 10 October 1817, by which Guyana becamc loval to the Republic,
referred to the limits of the Department of the Lower Orinoco. so that it can be seen that

the Marroco was the maximum point of Dutch/English occupation. Its article 2,3° reads:

“Department of Lower Orinoco. To the North: the streams of the
Ornnoco from the mouth of the Caroni to the mouth of the Rio
Grandc, and the coast of the sca as far as Fort Muruca Exclusive, To
the East and South: the limits with foreign possessions. To the West:
those that have been indicated to the Department of the centre by the
East.”"**°

205

Fcderal  Constitwtion  of  the  Stalcs  of  Vencrucla, 1811 (available  at:
hitps://www, cervantesvirtnal com/obra-visor/constitucion-federal-de-los-estados-de-venezuela-2 1-
de-diciembre-1811/html/86de8dbe-db14-413 1-a616-9a63¢65¢856a 2 himl).

%  Decree by the Liberator Simoén Bolivar. 15 October 1817 (available at:
http://www. archivodellibertador. gob.ve/escritos/buscador/spip.php?article2283).
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4.60. Inthe constitutional texts of the Republic and in the laws on territorial division, the
territory of Venezuela is identified by reference to that which corresponded to the
Captaincy General of Venezuela betore the political transformation that began on 19 April
1810,

4.61. There was graphic evidence of its extent, as noted above, such as Agustin de
Codazzi's 1793 map of the Vicerovalty of Santa Fe and the Captaincy General of

Venczucla™ and, for the Gran Colombia period, José Manucl Restrepo's 1827 map. =

4.62. Venezuela's ownership of the ternitory of the Captaincy General of Venezuela was
ratified by the Treaty of Peace and Friendship of 30 March 1845 between Venezuela and
Spain, 1n which the Spanish Crown rccogniscd the Republic of Venczucla and the cession

of its rights over the territory.**

4.63. Sinceits independence and until the Arbitral Award of 3 October 1899 fraudulently
strpped Venczucla of this immense termitory, Venczucla cxercised its sovercignty over
Guavana Esequiba. Examples include the Decree of 11 May 1843, which provided for the
cstablishment of a lighthouse at the entrance to the Orinoco River. a notification from the
Govemor of Demerara, dated 3 December 1837, highlighting the prohibition of entry into
Venezuela via the Cuyvuni River, which had been decreed by the Government of the

300

Republic.

* “Carta del Vireinato de Santafe v de la Capitania General de Veneznela™, David Rumsev Map
Collection {availablc al;
https://www .davidrumsey .convluna/servlet/detai FRUMSEY --8~1~24618 [~-3514967 Letter-from-
the-Vireinate-ol-Santalc-v-

de?sort=pub _list_no_initialsort%2Cpub_datc%2Cpub_list_no%2Cscrics no&qvg=wds/wherc%:2
FColombiazq:Restrepo:sort:pub_lisi._no_initialson%2Cpub_datc%2Cpub_list_no%2Cscrics no:lc
‘RUMSEY ~8~1&mi=14&1rs=29).

B “Colombia™, David Rumsey Map Collection (available at;
https://www davidruisey .com/luna/servlet/detai FRUMSEY -8~ 1~20243~390076:Colombia-
7sort=pub_list no_initialsort>2Cpub_date%:2Cpub_list no%2Cseries_no&qvg=q:GRan%20Colo
mbia;sort:pub_list no_initialsort%2Cpub_date%2Cpub_list_no%?2Cseries_no:lc:).

* Treaty ol Peace and Recognition between Venerucla and Spain, 30 March 1845 (Annex 4),

¥ The Counter-Case of the United States of Venezuela before the Tribunal of Arbitration to
Convene al Paris under the Provisions of the Treaty between the United States of Venezuela ard
Her Britannic Majestv Sigrned at Washington February 2, 1897, vol. 3, nos. 98 and 87 respectively.
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4.64.  Aswill be further explained below, Venezuela also defended its territorial integrity
by protesting and opposing British abuses, as highlighted in the letter sent on 15 November
1894 by Dr. José Maria Rojas to the Venezuelan Consul in Demerara, in which he refers
to the decision of 13 May 1890:

“The Republic has ncver ccascd to protest agaimnst the acts, the
children of force alonc, which have determined the posscssion by
England of a considerable portion of Venezuelan Guvana. To prevent
its continuation, in 1890 (13 May) it established the Barima-Pomarén
and Esequibo-Cuvuni Districts; it later established a station at the
confluence of the Yuruan, and the current Administration decreed
the Alto Cuyuni Commissariat as the dirceting centre of others which

will make the jurisdiction of Venezuela effective in those regions™. ™"

1L THE BRITISH EXPANSIONIST POLICY AND VENEZUELA’S OPPOSITION

4.65. The following analvsis shows first that there was no dispute whatsocver regarding
the ¢xtent of the Venczuelan territory, until sccond. the British began to invent a dispute.
The following presentation is structured in two parts. The first analyscs the facts that
demonstrate the British fraudulent strategy, distinguishing two series of events that
occurred, first, from the cxploration carricd out by Robert Schomburgk until the rupture of
diplomatic relations between Venezuela and the United Kingdom (1887) and, second, from
this moment until the negotiations of the Treaty of Washington, a stage which saw the
mvolvement of the United States into the scttlement of the controversy. The sccond part
demonstrates the impossibility of Unmited Kmgdom having acquired title to terntonal
sovereignty on the basis of prescription as a consequence of the constant Venezuelan
protests, and also because the United Kingdom did not oceupy the territory for the periods
foreseen i the Treaty. Moreover, the British who entered the terntory were private miners
who came at their own risk, for short periods in scarch of gold, as stated by the British on
multiple occasions. The temporary entry of these British subjects could hardly constitute

settlements. In addition, the Treaty of London was signed in 1814, and any eventual

N Blue Book 6. Historia oficial de la discusion entre Venezuela y la Gran Bretaita, Sebre sus limites
en la (Guayana. Minisicrio dc Relaciongs Exicriores, Caracas, 1981, p. 278 (available
al: hups://kamuru.mppre. gob . vefindex. php/s/XSLNMIQbn2mIAF4).
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occupation made since that date would have been interrupted by the 1850 agreement.
Indeed, Venczucla considered that the prescription clausc was designed to refer exclusively
to occupations prior to 1814 because the Treaty of 1850 interrupted the continuity of any
occupation between 1814 and 1830, and therefore, such occupation did not comply with
Rulc A of the Trcaty of Washington of 1897, ic., that 50 vcars of occupation would
constitute good title.

(i) VENEZUELA’S UNCONTESTED TERRITORY

4.66. As lcgal history shows, Spain and then Venczucla had a sovcreign title over
Guayvana Esequiba opposable to the Dutch, who recognised it in the Treaty of Miinster. The
Netherlands gencrally respected this Treaty, settling to the cast of the Esscquibo River
where they were established at the time of its conclusion. This was the legal situation when
the Netherlands ceded its possessions to Great Britain. The map established by Frederich
Von Vouchenrocder, to which reference has alrcady been made, illustrates this situation

(map no. 12).

4.67. At the end of the Napolconic Wars, Great Britain and the Netherlands concluded
the Treaty of London of 13 August 1814 ** by which the Netherlands ceded its settlements
of Demerara, Berbice and Essequibo to the British crown, as they were in 1803, This
ccssion is the only legal basis of the title that Great Britain held over the territorics of the
former Dutch colonies. Of course, the Netherlands only ceded in the Treaty of London
what they had title t0,”* i.e. what Spain had recognised as legitimately under Dutch control
in the Treaty of Mumster. It should also be recalled in this regard that the British Crown

had committed in 1713 to restoring the Spanish dominions in the Americas as they were

32 Convention between Great Britain and Holland relating to their Colonics, Holland cedes the
colonies of Deinerara, Essequibe and Berbice to Great Brtain, 13 August 1814 (Annex 3).

3 As Arbitrator Max Huber warned in the Island of Palinas case. no one can cede more than they
own; a conngetion that also ¢onditions the validity of the title. Sce fsland of Palmays (or Miangas)
Island of Palmas (or Miangas) (The Netherlands 7 The United States of America), PC Case
No. 1923-01, Award, 4 Mayv 1928, p. 11.
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| 304

under Charles | whom reign finished in 1685, a few years after the conclusion of the

Treaty of Miinster.

4.68. The limits of the new British colony with Venezuela were therefore at the
Essequibo River. However. since the Dutch plantations had been settled west of the
Esscquibo River, Venczucla considered of good policy to conclude a treaty with its new
neighbour, including a boundary provision. Thus, in 1822, the Minister of Foreign Affairs
of the Government of the Republic of Colombia instructed his plenipotentiary in London,
J. Rafacl Revenga, on how to dcal with the boundary qucstion with a view to concluding a

3 Although these instructions were never

treaty that would include a boundary provision.
implemented, they are a further indication of the new Republic's interest in clarifving the

boundary issuc, as wcll as its plain knowledge of its scttled rights.

4.69. There was nothing to suggest that a boundary dispute existed when Great Britain
recognised the Republic of Venezuela, which was part of Gran Colombia, through the
Treaty of Friendship, Commcree and Navigation of 18 Apnl 1823, Then the state popularly
known as Gran Colombia. a confederation formally called the Republic of Colombia,
which according to Simodn Bolivar's intentions had been conceived in 1819 for the
integration of the republics of Venezuela and New Granada {now Colombia). defined the

castcru border in the following terms;

“The Republic of Colombia is today composed by the countries
known as Venczucla and Nucva Granada, and it 1s located within the
heart of the torrid zonc of South America. This beautiful and rich
country extends by the Northern Sea, from the Essequibo River or

¢ Treaty of Peace between England and Spain, Utrecht, 13 Julv 1713, Exp. 42 (Annex 2).

*3 The instructions stated: | ...] Agree as exactly as possible 1o (ix the dividing linc | ... | according
10 the latest treatics between Spain and Holland. The settlers ol Demerara and Berbice have usurped
a large portion of land which, according 10 them, belongs 1o us on the side of the Esscquibo River,
It is absolutcly indispensable that these settlers cither place thetnsclves under the protecition and
obedicnce of our laws, or (hat they withdraw 1o their foriner possessions. For this purposc they will
be given (he nceessary time |...|7: Blue Book 6, p. 498, Sce also Official history of the dispute
between Venezuela and Great Brilain on their Guiana boundaries. p. 6 (English version available
at; hips:/Avwww loc. gov/ilem/04010002/, Spanish version: hitps://www . loc.gov/ilem/31020869/).
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the limits of the Province of Guavana, up to the Culebras River in the

boundary with Guatcmala ™%

4,70, Nor did it seem to make any difference when Great Britain again recognised in
1834 the Republic of Venczucla after its scparation from Gran Colombia (1830), nor could
the Republic of Venezuela have imagined what changes the British position would undergo
and what their ambition would be when Her Britannic Majesty’™s Minister in Caracas
requested the construction of a lighthouse at Punta Barima to avoid the dangers to which

ships were exposed. The letter sent on 26 May 1836 by Mr. Porter to Mr. Gallegos reads:

“[...] it falls to me by my official duties to represent to the Executive
of this Republic the indispensable necessity, and this without further
delay, of placing a fairlv visible signal or lighthouse at the point of
Barima which forms the great mouth of the Orinoco to the S. S| E.
S.. where [ am informed that it ¢can be done with the greatest facilities
and advantages™ >’

4.71. No one could it have imagined in August 1838 that the British intended to ¢claim
sovercignty bevond, at most, a narrow strip of land ncar the west bank of the Essequibo
River. It was i this month that the Bratish Crown survevor and topographer, J. Hadficld,
presented a gift to the Governor of British Guiana. H. Light. It was a map entitled Map of
British Guiana, which had been commissioned by the House of Commons. This map was
the result of a combination of the studics of the Bmtish colonial explorers and
cartographers: Schomburgk. Owen. Hilhouse, Hancock, Van Cooten, Bouchenroeder and
Bereheyck. It shows the parish divisions, as well as the widespread cultivation of the staple
crops and all those lands that had been abandoned duning the last 30 vears, i.e. by 1808,
All the indications on the map show that the settlements. until 1838, first Dutch and then

British colonial, were located on a narrow strip of coastling to the north, a coastal strip that

36 Memorandum presenied by the Plenipotentiary Minister of Gran Colombia José Manugl Hurtado
to the Govermment of His Brtish Majesty, London, 16-VII-1824, Public Record Office, F.O. 18/10
(Annex 15),

Sl Blue Book 0, pp. 6-9 (available at:
hitps://kamurw. mppre.gob.ve/index. php/s/XSLAIQbn2ZmIAFA).. Official history of the dispulte
bemween Venezwela and Greal Brilain on their Guiana boundaries. pp. 6-9 (English version
availablc at: hps:/fwww log.gov/ilem/04010002/, Spanish VCrsion;
hitps:/fwww loc.gov/ilcn/31020869/).
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4,72, Nothing foreshadowed what was to come when the Governor of British Guiana,

Henry Light, in September 1838, described the boundaries of British Guiana as follows:

*“The Pomaroon river, at the western extremity of Esscquibo, may be
taken as a limit to the ¢ountry, though there 1s a mission supported
by the colony on the Maracca river or creek, a short distance
westward, where 500 Spanish Indians are collected in a settlement
undcr a Roman-catholic pricst, rccommended from Trinidad for that
purposc: he is reported to be cffecting good. ™"

III. THE BRITISH BASELESS CLAIM FRAUDULENTLY CREATED AND
ARGUED HAS BEEN CONSTANTLY REJECTED BY VENEZUELA

a) The British invention of a territorial dispute and British ever-growing
territorial claims

4.73. The elements that give concrete expression to the unlawful British expansionist

policy arc to be found m the cxplorations carricd out by Robert Schomburgk and in British

unilateral actions that disregard the rights of Venezuela.

4.74. By acting unilaterally. Great Britain created a territorial dispute where there was
none and fed it with ternitonal incursions. the drawing of lines that reflected its illegitimate
pretensions and with which, when its interests required it. it tried to change the character
of the territory from undisputed Venczuclan territory to disputed territory, and finally to
Bntish terntory. Its final tnck was to whitewash as prescriptions what was nothing more
than usurpations contrary to basic international law and the treaties concluded between the
two partics or their predeccssors. In short, Britain was crcating a fictious ¢cnvironment that

would allow it to satisfv its ever-growing territorial aspirations.

4.75. Two periods can be distinguished, before and after Venezuela broke off diplomatic
rclations with Great Britain (1887), which marked the intervention of the United States in

the dispute. Great Britain’s shameful manipulation of maps as a mechanism for rewriting

M0 Extracts from Letter of Henry Light, Govemor of British Guiana to Lord Glenelg. | September
1838 (Annex 16).
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history and as a means of supporting its illicit claims will be presented separately as an

undisputablc proof of the British manipulation.

b) From Robert Schomburgk’s “exploration” to the severing of diplomatic
relations

4.76. The implementation of Britain's cxpansionist policy began with the cxploratory
mission to Guiana entrusted to Robert Schomburgk >'! He had alreadyv worked for the
Roval Geographical Society and the Colonial Office on the reconnaissance of the terrain
in 1834 and entertained an exploration of the area in 1835, At this time, the boundary line
had already been described by Alexander von Humboldt, a learmed and neutral observer
who confirmed without hesitation that the border between Venczucla and British Guiana
was in the Essequibo River.*'* except at the point on the coast where the Moroco River

flows into it.?1?

ST When O'Leary, the British Consul General, inlormed the Vencsuelan Foreign Office of the
appointment of R. Schomburgk (o recognize and demarcate the boundarics of British Guiana,
Venesucla considered that the most appropriate course ol action was (o conclude a boundary trealy
and (hen proceed with the joint demarcation, bult this wise proposal was not heeded by Great Britain,

*12On Robert Schomburgk and his lines. see the work of P. Ojer. Robert H. Schomburgk, explorador
de Guavana y sus lineas de fronfera, Universidad Central de Venezuela. Caracas, 1969.

33 Humboldt wrote: “The following are the present boundaries of the republic of Colombia,
according to the information I obtained on the spot, particularly at the southern and western
extremities: that is at Rio Negro. Quito. and in the province of Jaen de Bracamoros. Northern coast.
that of the Caribbean Sea, from Punta Careta (lat, 9° 367, long, 84° 437, on the castem border of the
province of Costa Rica (belonging to the state of Guatimala), to the rivers Moroco and Pamaroun,
cast of Cape Nassau, From this point on the coast (lat. 7° 35, long. 61° 5'?). the border of Colombia
extends across the savanmahs, in which some siall granitic rocks protrude. first to the S, W.. then
to the S. E.. towards the confluence of the Cuvuni River with the Masuruni River, where a Dutch
post was formerly established opposite the Cafio Tupuro. Crossing the Masurini, the boundary runs
along the westeru banks of the Essequebo and Rupunuri, o the point where the Pacaraiimo Range
(4° N, latitude) gives way o the Rupunun River, which is a tributary streaim of the Essequebo; then,
following the southern declivity of the Pacaraimo Range, which separates the waters of the Caroni
from those of the Rio Branco, it goes successively westward, by Santa Rosa (nearly lat, 3° 457, long.
65° 207, to the sources of the Oroonolko, lat, 3° 40°, long, 66° LO™N; S, W., to the sources of the Rio
Mavaca and the ldapa (lat. 2°, long. 68%). and, crossing the Rio Negro at (he island of San Jose (lat.
17 38, long. 69° 38" ncar S. Carlos del Rio Negro: W. S, W., across cntircly unknown plains, (0 the
Gran Salto del Yapura, or Caquela, situated ncar the mouth of the Rio de los Enganos (lat. south 0°
35"y, and flinally makes an extraordinary (ura to the S. E. at the confluence of the Rio Yaguas with
the Puturuayo, or Iga (lat. south 3° 5%; the point ...": A, dc Huruboldl, A. Bonpland. Personal
narrative of ravels lo the equinoctial regions of the New Continenl, during the years 1799-1804;
with maps, plans, &c., wrillen in French by A. de Huruboldl, and translated into English by H. M.
Williams. London, Longman, Hurst, Recs. Onne and Brown, Vol. 6, Part. 1, 1826, pp. 154-155,
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477 When O Leary, the British Consul General, informed the Venezuelan Foreign
Office of the appointment of R. Schomburgk for the elaboration of a map and the
unilateral demarcation of the border on the ground. Venezuela considered that the best
coursc of action was, to the contrary, to conclude a boundary treaty and then proceed with

the joint demarcation. But this wise proposal was not heeded by Great Britain.

4.78.  While for the Republic the codification into a Treaty of the existing boundary
between Venczucla and Brtish Guiana was a prionty, Britain’s intcrest was obviously
different. The letter from Lord Aberdeen, Bntish Foreign Secretary, to Dr. Fortique. the
Venezuelan Minister in London, dated 21 October 1841, is revealing of this difference. It

rcads:

“[w]ith rcgard to the proposal of the Venczuclan Government that
the Governments of Great Britain and Venczucla should conclude a
treaty as a preliminary step to the demarcation of the boundaries
between British Guiana and Venezuela, let the undersigned observe
that it appears to him. that if it should be ncecssary to adjust a treaty
on the subject of the boundarics in qucstion, such a measurc should

follow, rather than precede, the operation of the survey™

4.79. In 1841. the publication of the Schomburgk line of 1840 in the Parliamentary
Papers prompted the British govemment to issue instructions for the mapping and

unilateral demarcation of the border on the ground;

“T come to instruct vou that the coursc of proccedings which Lord
Palmcrston would suggcst for Lord Russcll's consideration 1s, that a
map of Bntish Guiana be made according to the boundarnes
descnbed by Mr. Schomburgk; that such map be accompanied by a
descriptive and detailed memoir of the natural features which define
and constitutc the boundarics in question, and that copics of such
map and memoir be transmitted to the Govermments of Venczucla,
Brazil. and Holland as a statement of the British claim. That in the
meantime British commissioners shall be sent to erect milestones on
the ground, for the purpose of marking with permanent marks the
boundary linc claimed by Great Britain, It shall then be the duty of

4 Biue Book 6. p. 11 (available at: https://kamuru. mppre. gob.ve/index php/s/XSLAIQbn2mtAF4).
141



each of the above governments to present such objections as thev
may have to thosc boundarics and to statc the reasons on which thosc
objcctions arc bascd, and Her Majesty’s Government would then
make the appropriate and just reply thereto.”*"”

4.80. The actions of thc Bntish commissioncrs, led by Schomburgk, provoked
Venezuela's protest and evidenced its insistence on defining the legal border *' The British
were forced to assert that the marks crected by the Prussian tcchnician constituted “a
provisional measure, not an act of possession”,”"” and Her Majesty’s Government ordered
their removal *'® Aberdeen, then Britain’s Foreign Secretary, acknowledged in 1842 that
the posts that had been crected were not “indications of dominion and cmpirc on the part
of Great Britain”. Rather, they were “were only a preliminary step subject to future
discussion between the two Governments™ *'¥ This statement was a clear acknowledgement
that the Brtish claim was not bascd on any legal title: it was simply trving to crcatc out of

nothing a perfectly fictional claim.

4.81. The linc now drawn by Schomburgk was quitc diffcrent from the one that had been

known until then although he did himself recognise that:

“Tt must be generally acknowledged that Alexander de Humboldt, of
all others. was best acquainted with the history of the former Spamsh
Colonies, and his long sojourn in Venezuela, and subsequent study

A3 F. 0. o C. 0. 18-111-1840), Also available at
hitps.//www, google com/books/edition/Accounts and Papers of the House of Comm/InFbAA
AAAAQAAIMI=en& gbpv=1&dq=ACCOUNTS+AND+PAPERS, —H(COLONIES)+1840+Vol+X
XXIV&pe=PP7&priniscc=lrontcover.

318 T etter from Alejo Fortique to Lord Aberdeen. 3 October 1841 (Annex 21).

MY Ibid., Official history of the dispute benveen Venezueln and Great Britain on their Guiana
bhoundaries, p. 10 (English version available at: https://www loc.gov/item/04010002/. Spanish
version: https://Awww loc.gov/item/31020869/).

M8 Exchange of Letters between Algjo Fortique and Lord Aberdecn, 10 January 1842, 31 January
1842 (Annex 17); Letter from Henry Light, Governor of British Guiana to Mr, Danicl F, O Learly,
9 March 1841 (Amnnex 17); Letter from Mr, Daniel F, O'Learly to Mr, Aranda, 8 Aprnl 1841
(Annex 17); Official history of the dispute between Veneziiela and Great Britain on their Guiana
boundaries, pp.16-20,

1% Lord Aberdeen’s letter of 31 January 1842 (Annex 17).
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of its history, authorizes his opinion to |be given| weight and
considcration.” "

482, What were the reasons that led Schomburgk to change the ling described by
Humboldt.**' The confidential Ictter that Schomburgk sent to Governor Light on 23
October 1841, shows that the reasons had nothing to do with any sort of international legal

title:

“The example of the difference which has arisen between Her
Majesty's Government and the United States with regard to the limits
of Canada prove the nccessity that to  provent futurc
misunderstandings where limits are to be determined between
adjacent territories, permanent or natural boundaries ought to be
selected, such as rivers, ridges ot hills, &c¢., which, ascertained with
astronomical prcceision, Icave no grounds for disputc.

|...] The Barima. and the uncultivated forests on marshy ground,
present an impenetrable barrier against the interior, and debarkation
from the Oninoco might be put under the fire of anyv number of guns
— and the land reproaches on that soil could be casily rendered
inaccessible to an invading force.

This is the importance which Colonel Moody in a military respect
has attached to this point ...

Fmally, trusting to the prospects of prosperity and a continucd
emigration to Brtish Guiana, there could not be a more favourable
position for a commercial settlement than Point Barima.”***

4.83. Confimation that geopolitical reasons sere laving behind the Schomburgk line

can be found in O'lcary’s letter to Henry Light on 4 August 1841, It wams of the strategic

30 R, Schomburgk to Govermor Light, 23 October 1841  (available at
https://archive.org/details/venezuelabritis0 Lvenegoog/page/368/mode/2up).

P Ojer, Robert 11 Schomburgk, explorador de Guayana v sus lineax de frontera, Universidad
Central de Venezuela, Caracas. 1969, p. 77. This work is essential to understand what happened
with the so-called Schoiugurgk lines,

#2 R, Schomburgk to Governor Light, 23 October 1841 (available at
hitps://archive.org/details/venc uclabritisO 1 vencgoog/page/368/mode/2up).
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importance of Barima Point as a commercial, political and military ¢ontrol point. The
British, which alrcady controlled Trinidad and British Guiana, would gain control of the

interior of the continent with Punta Barima.

484 The letter of 4 March 1842 sent by Henrv Light, Governor of the British Guiana

Colony, to Lord Stanlcy, Minister of Colonics, 1s also ¢nlightening;

“T havc the honour to state that, swerc Brtish Guiana/a well-pcopled
Colony, capablc of cmployving a surplus population in the cultivation
of the extensive tracts of waste land between the Pomaroon and the
Orinoco. it might be necessary to insist strongly on every point
marked by Mr. Schomburgk as the natural boundaries of this
province.

Limited as is the population both of Venezuela and British Guiana,
the Governments of neither country can derive any benefit from the
boundary in qucstion for at lcast a century to comg; vot it is the
hercafter that we must consider.

We have no claim to the Amacura River, west of the Barecma. though
m the old map of Major L. von Bouchenrocder, published in 1798,
the first niver is marked east of the second, both flowing into the
Orinoco.

Mr. Schomburgk’s map. as well as Codazzi's. place these nvers in
their proper position. the Amacuro entering the Orinoco south-west
of the Barema. |...|

Mr. Schomburgk assumes the Amacura as a boundary, I believe. only
by a right of expediency. |.. |

Neither the Barima nor the Amacura can now be of any importance
to Great Britain, and could only be occupied at an expense of life and
money which could not be expedient; but care should be taken that
som¢ mor¢ important Power than that of Venczucla should not get
posscssion of them, ¥

#23 Letter from Govemnor Henrv Light to Lord Stanley. 4 March 1842 (Annex 18).
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485  Ttisrelevant to note that this evidence that the British knew that they had no legal
claim to the Amacuro River, west of the Barima River, was not presented before the
Arbitral Tribunal in 1899, because it was then a secret British archive, However, by this
letter, Govemor Henry Light made clear that the Brtish knew of the illegitimacy of the
second Schomburgk line, and that Britain had no title to justifs the appropriation of Punta

Barima, contrary to what they ¢laimed betore the Arbitral Tribunal.

4.86. The Schomburgk linc marked a British aspiration outside any Icgal title and could
in no way be understood as the boundary of the hitherto disputed territory. Correspondence
in 1844 between Dr Fortique, the Venezuelan minister in London, and Lord Aberdeen,
head of the Forcign Office, on the establishment of the border shows that the termntory that

England was then trving to ¢laim was between the Esequibo and the Moroco.
4.87. Inhis note of 31 January 1844, Dr, Fortique warned that:

“it cannot bc denicd that the Esscquibo has been considered as the
dividing linc between the two possessions, cither on account of
difficulty in crossing it, its current being so strong that the natives
called it “the brother of the Orinoco,” or that the kings of Spain, being
unable to control such a vast expanse of coast. reserved to themselves
particularly that part lving between the Esscquibo and the Orinoco,
without, however, resigning the right they had to the rest of the
territory.” !

4.88. Lord Aberdeen proposcd in his note of reply the Moroco River as a border, as a
form of “concession™, which of course it was not.>* At the time the British were not open
to any “ccssion” of anvthing they thought they had. Lord Aberdcen’s “concession™ was
nothing more than a negotiating trick. pretending to relinquish an inexistent claim to obtain

recognition of a likewise inexistent other claim.

* Letter from Algjo Fortique (o Lord Aberdeen, 31 January 1844 (Annex 19).
*3 Note of Lord Aberdeen. 30 March 18444 (Annex 22).
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4.89.  Although it is not known if an agreement on such terms could have been reached,

* and Fortique’s death the following year

the British offer was rejected by Venezuela
stalled contacts for the establishment of the boundary.**7 In anv case, it clearly shows that
the British had not scrious thought at the time that they could have a territonal title further
west of the Moroco River, which is immediatelv west of the Pomeron River, but far east of

the Orinoco.

4.90. Intcrnational news revealing British intentions to take over Venczuclan Guavana
trnggered strong reactions of protest in the local Venezuelan press and massive
demonstrations of repudiation in the capital. The British Chargé d”Affaires in Venezugla,
Mr. Belford Winton Wilson, on behalf of the British government, proposcd an agreccment
to the Venezuelan government whereby the British govemment undertook not to usurp or
advance in the disputed territory in exchange for the Venezuelan government giving the
British government a communication in which it undertook to do the samc. This 1s onc of
the most important commitments in the history of the border dispute. known as the 1850

Agreement. Thus, in the notc of 18 November 1850, the British represcentative stated:

“The Government of Venczucla, without being unjust to Great
Brtain, cannot for a moment distrust the sincenty of the formal
declaration. now made m the name and express order of Her
Majesty's Government, to the effect that Great Britain has no
intention of occupving or usurping the disputed territory; so, in the
samc spirit of good faith and fricndship, the Govemment of
Venezuela can have no objection to make to Her Majesty's
Government a similar formal declaration, to the effect that Venezuela
itself has no intention of occupying or usurping the disputed territory.
|...| His Majesty's Government will neither order nor sanction such
usurpations or occupation on the part of British authontics, and the
undersigned is  persuaded that, should there ever be
misunderstanding as to the determination of lis Government on this
point. he would gladly renew his orders in the matter; | therefore

3% To conflinm this asscssment. it is sulTicient 1o read the Extract from the Instructions of the
Governmment of Venezuela to Mr, Dr. Algjo Fortique, Venezuela’s Minister in England,
September 1841 (Annex 20),

*%* This is stated in the Memorandum of 15 July 1882. prepared bv Mr. Rojas. pp.191-218 (available
al: hips://kamuru. mppre.gob.vefindex. php/s/[4Eg Y Bo5s3INAIHY).
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cherish the conviction that, in accordance with the friendly directions
of His Majcsty's Government, that of Venczuela will not hesitate to
send to the Venczuclan authortics in Guiana positive structions to
refrain from taking measures which the British authorities may justly
regard as aggressive "%

4.91. The Govemment of Venezuela, by a note of 20 December 1850, acceded to the
request, declaring that it had no intention of occupying or usurping anyv part of the territory
whosc dominion was ncwly disputed by Great Britain, nor would it be indifferent to any
other course of action on the part of Great Britain. It also ordered the British authonties to
refrain from taking any steps which would violate the obligation which, bv virtue of what
had been declared, the Government had contracted. and which might lead to disastrous
results.

4,92, With this agreement, both Parties undertook to maintain the starus quo without
occupving the disputed termitory. The conclusion of the agreement thus nullified any title
that the Partics might claim against cach other on the basis of an occupation carricd out
after that vear and delegitimised any claim that would alter the cxisting siarus gue. This
agreement was to be of central importance in the negotiation of the terms of the 1897 Treaty
of Washington, which decfined the rules of arbitration for the adjudication of the disputed

territory.

4.93. At this moment the Venezuelan ternitory claimed by Great Britain was located
between the Esscquibo and the Pomeroon Rivers — Vencgzucla's understanding, which it
stated on successive occasions when it pursued its policy of control of the termitory or

330

protested against British violations™" — or, according to an expanded British claim, between

38 AHMPRE, Old Archive, Country; Great Britain, Gestiones Diplomaticas, Vol. 9, 1884-1896,
Fs.10-11.

*2 Letter Mrom Excquicl Rojas (o0 Jos¢ Andrade, 9 December 1896 (Annex 59),

0 AHMPPRE, Actas relativas a las Comisiones venezolanas designadas para el estudio de los
planos dc las bocas del rio Orinoco. Archivo Antiguo, Pais; Gran Brclafa, Periodo 1886-1887. Vol.
148, N° 12, Folios 22-45. 1886 AHMPPRE, Archivo Antiguo. Comunicacidén del Doctor Dicgo
Urtbancja al Sciior Saint John. Pais: Gran Brelafia, Periodo 1886-1887, Tomo 11, Vol. 148, Folios
74-79. 1887. AHMPPRE, Archivo Antiguo. Queja sobre la actitud del Comisario Britinico en
Amacuro ¥ por la extraccion de oro en territorio venezolano. Demanda por el atrevimiento de Gran
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the Essequibo and the Moroco. In any event, the territory in question was far from including

the entire arca between the Oninoco and Esscquibo nivers, claimed later on by Great Britain.

4.94.  However, Great Brtain has no intention to respect its commitment in good faith,
and to the contrary developed a creeping strategy based on increasing, without any sort of
lcgal basis, its territonial claims, and re-qualifving the territory. Although it had committed
not to usurp more territory, Great Britain developed a contrary strategy and gradually

increased its claim over Venegzuelan territory,

4.95. The discovery of the Yuruari region between 1850 and 1880 and the unleashed
gold rush were some of the reasons behind the British actions in Guvana.**!' Indeed. the
location ot the main gold-bearing basins, the Hovas del Cuvuni, del Callao and del Dorado,
cxplain the fraudulent rcasons behind the different lines claimed by the British and the
reclassifications of territory not in dispute in a disputed ternitory, with which Britain tried

1o dispossess Venezuela,

4.96. Ofcoursc, the British were awarc that the gold deposits were located in Venczuclan

territory. The British Vice Consul in Ciudad Bolivar, Kenneth Mathison, who brought the

Bretafia de tomar jurisdiccion sobre el Orinoco. Recapitnlacion de negociaciones desde 1840.
Demnanda de arbitramento o snspension de relaciones. Pais: Gran Bretafia. Periodo 1886-1837. Vol.
148. Exp. 12. Folios 83-119. 1887; AHMPPRE. Pais: EUA, Protesta de Venezuela ante la
usurpacion de su territorio v ¢l decreto del Gobernador de Demerara. Charles Bruce. que declara
Barima puerto colonial inglés. ademds de crear una estacion de policia. Venezuela protesta contra
el acto de jurisdiccion que la colonia britdnica pretendio ejercer sobre tierra de Venezuela. Exp. 471.
Pieza 4, Folios 82-83. 1889, AHMPPRE. Archivo Antigno. Sobre el derecho de Venezuela al
territorio ¥ el apovo del gobierno venezolano al sibdito aleman Faull. quien fue autorizado para
construir una casa y labranza en el margen derecho del Cuyuni. Menciona la demuncia del aleman
quien se quejo ante la autoridad venezolana de la presencia de hombres armados (ingleses) que le
npidieron continuar con su labor, ante la denuncia fueron enviados policias ante toda agresion,
Pais; Gran Bretafia, Tomo 164, Folio 328-329, 1894; AHMPPRE, Archivo Antiguo, Infonine sobre
los sucesos ocurridos en las niberas del Cuyuni, Defiende los derechos de Vengzuela sobre el
territorio v 1a evolucidén del poblamiento del territorio por parie de venezolanos. Sefiala que antes de
1890 existian propicdades perienecientes a venezolanos, También denuncia la ocupacion inglesa ¥
los conflictos generados entre 1894-1895, Pais: Gran Bretafia, Tomo 164, Folio 201-220, 1893,
1. Almécija Bermuidez. La esirategia Imperial Briténica en la Guavana Esequiba, Universidad
Caldlica Andrés Bello, Caracas, 1987: poinis oul that it was the agriculiural and tmincral wealth,
particularly (he gold scams in the Yuruari basin, which, togcther with the cconomig crisis that shook
the British colony between 1850 and 1880, motivated the impl¢inentation of this stralcgy ol usurping
Venesuclan (Creitory.
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discovery of the gold deposits to the attention of his superiors, also reported that the district
in which the discovery had been made belonged to Venczucla * This did not scem to be
an inconvenience for Mathison, as he himself had already suggested the possibility of

annexing Venezuelan Guiana to His Majesty's Crown, 3%

4.97. In 1863 the British Governor of the Colony refrained from granting concessions
for the exploitation of gold mines on the grounds that they were in disputed territory >
The British Government issued a notice on 30 January 1867, making it ¢lear that it could
not undcrtake to offer protection to British subjects invading the disputed tcrntory, but
would only recognise them as a community of Bntish adventurers acting on their own

responsibility and at their own risk and expense 3>

4.98. The incursions that the Brtish made into Venczuclan terntory were individual
incursions that did not have State authorisation and were limited to a few mining camps.
The establishment of some camps followed the discovery of gold deposits in Barima from
1887 onwards. At the same date, in June 1887, the Bntish govemment continued to ensure
that adventurers entering the territory did so at their own risk and had no 1egal protection
from their government. Despite the asscrtion of this private, limited and provisional
character, the British changed their position and used the installation of the camps after
1887 to support the cxistenee of an occupation that would somchow allow it to claim the

acquisition of a title to terntonal sovereignty by prescription.

*32 This is evidenced by Mathison’s comimmunications to Belford . Wilson. British Consul in
Caracas on 14 and 15 Junc 1850, The National Archives UK, Guiana Boundarv, Vol 4, Rel
FO 80/109,

35 Thid.

*** Hincks to Newcastle, dispaich of 16 April 1863, C.Q.111/333, The National Archives UK,
Correspondence from “offices’ (Govermuent departments and other organizations) and individuals
on watters relating to British Guiana, Ref, FO 80/109, However, although the colonial authorities
refrained from granting concessions, they did encourage prospectors (o venture out in search of gold
by pronising them protection in case they were disturbed.

¥ The case of the United States of enezuela before the tribunal of arbitration to convene at Paris,
Vol. 1. Pp. 182 (availablc al:
hitps://archive.org/details/vencruclabritisO 1vencgoog/page/368/mode/2up).
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4.99  All this would have led any bona fide observer to consider. during the arbitration
proceedings that culminated in the award of 3 October 1899, that the terntory lyving west
of the Essequibo River had not been occupied by the British until 12 vears before the
arbitration and that the cxisting occupation at that time had been rejected as having no legal

effect by repeated wamings from both the Venezuelan and British govemments.***

4,100, The conclusion is obvious: there was no British occupation. The British knew it
well: they had no night whatsocver on the termitory they coveted for its gold. It was therefore
essential for Great Britain to manipulate the law and the facts, and to elaborate a sort of
legal strategy based on the notion of acquisitive prescription, and for that purpose they

inscrted as a clausc giving cffcct to this notion in the Treaty of Washington of 1897

4.10]1. The question of the boundary between Venezuela and British Guiana was not
discussed again until the 1870s. On 14 November 1876, the Venezuelan Foreign Minister,
Dr Eduardo Calcaiio, sent a lctter drafted by the President of the Republic, Guzman Blanco,
to Lord Derby. Secretary of State at the Foreign Office. In this letter, Venezuela asserted
and supported in Spain's title its right to ¢stablish the boundarics with British Guiana on
the Esscquibo River:*7 a position reiterated in February 1887 by José Maria Rojas. who

had been appointed Venczuclan Minister in London >

4.102, From 1880 onwards, contacts between the Foreign Office, the Minister of the
Colonies and Venezuela's representatives in London, as well as between the Venezuelan
forcign ministers and the British representatives in Caracas, intensificd. Succcssive
communications up to February 1887 are written proof of British manmipulation and of
Venezuela's constant opposition to accepting as valid the usurpations of territory carried

out by Britain in violation, among others, of the 1850 agreement,

3% Jpid., p. 187.

3 Blue Book &, pp. 504-51 (available at:
hitps://camum. mppre.gob. ve/index. php/s/f4EgYB63s3N4JHY).

¥ Memorandum of Dr. Rafael Seijas, 15 July 1882  (available at:
hitps://kamun. mppre.gob.ve/index. php/s/(4Eg YB63s3N4IHY).
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4,103, The map drawn up by the Venezuela Boundary Commission, entitled Boundaries
Claimed or Proposed™ shows the different lines proposed or claimed by the Parties,
showing that the British lines are moving, with no reason at all, except British greed, deeper

and decper into Venczuclan termitory (map 16).

4.104. On 10 January 1880, Lord Salisbury, Secretarv of State in the foreign Office and
known to have been an imperialist who worked for the maximum extension of the British
Empirc, scnt a letter to Jos¢ Maria Rojas in which he expressed his interest in a negotiated
border that was not based on strict legal grounds and that would satisfy the interests of both
countries. In it, the author “identified” the boundaries that Great Britain could claim, based

in incxistent “ancient treatics with aboriginal tribes™ and Dutch cession:

*“Thc boundary which the Government of S. M. claims, by virtuc of
ancicnt Trcatics with the aboriginal tribcs and subscquent cessions
from Holland, begins at a point at the mouth of the Orninoco west of
Punta Barima, passes thence in a southerly direction to the mountains
of Imataca. which linc it follows north-west, passing from them
through thc high lands of Santa Maria, just south of the town of
Upata, until it mects with a mountain range on the castcrn bank of
the river Caroni; following this southwards until it touches the great
spinc of the Guiana District, the Roraima Mountains of British
Guiana, and from there, still southwards, to the Pacaraima

* 30

Mountains.’

4.105. He also warned that Great Britain could never aceept the Venczuclan position of
considering the Essequibo River as a boundary, as it would imply, as he wrote in a

straightforward lic:

32 venesucla-British Guiana Boundary Commission, Boundarics Claimed or Proposed, David
Rumsey Map Coliection, 1897 (available at:
https://www davidrumsey .com/luna/servlet/detai/RUMSEY ~8~1~203924~300 1803 Boundaries-

Claimed-or-Proposed-

Isort=pub_list no initialsort%:2Cpub_date%e2Cpub _list no%2Csenes no&qvq=q:Guiana;sot;pu
b list no_initialsort%2Cpub_date%62Cpub_list 10%2Cseries no;1c; RUMSEY~8~1&mi=40& (rs=
220).

* Blue Book 6, p. 44 (available at: hitps://kamuru. mppre. gob ve/index php/s/XSLfiiQbn2mtAF4).
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“the abandonment of a province now inhabited by 40,000 British
subjccts and which Holland and Britain have successively posscssed
without intcrruption for two centunics™

4.106. Of coursc, contrary to Salisbury's asscrtion, the territory was far from having such
a large number of British subjects. Harmson proved this before the Paris Tribunal in 1899
by citing British censuses for the years 1831, 1851 and 1891, The British inflated the
number of scttlers to cxaggerate the occupation and arguc incxistent difficultics in
withdrawing from the territory, as well as likewise inexistent need to protect their subjects.
Subsequently, when the case came up for debate in the 1899 Tribunal, the British presented
falsc population numbcrs to create a title of prescoption that was in fact unsubstantiated
both by the time of occupation as well as by number of occupants. Thus, the population

argument became another false proof similar to the manipulation of the maps.

4.107. In view of the alarming change of position that such an approach implicd with
respect to previous British aspirations, Dr. Rojas asked Lord Salisbury first, and then Lord
Granville who had succccded Salisbury in office, whether Great Brtain, as it had done i
[844. would agree to accept the Moroco River as the starting point of the border.™' The
British rcfusal** was followed by a new proposal by Dr. Rojas fixing the beginning of the

border one mile north of the Bocas del Moroco. ™ (map 16)

4.108. Great Bntain’s reply in a letter from Lord Granville. Secretary of State in the
Forcign Office, dated 15 September 1881, was incorporated in a Mcmorandum in which,
besides rejecting Venezuela's proposal, made a proposal considered to be in accordance

with Schomburgk’s original ling** (map 16). This proposal was unacceptable to

3 Blue Book g, pp. 45-46 (available at:
https://kamuru. mppre.gob.ve/index php/s/XSLEiiQbn2 mtAF+4).

3 Letter frowu Lord Granville to Dr. José Maria Rojas. 12 February 1881 (Annex 23).

*3 Letter from Dr. José Maria Rojas (o Lord Granvillc, 21 Fcbruary 1881 (Annex 24).

** Memorandum on the Boundary Question between British Guiana and Venezuela. Blue Book 6,
pp. 30-52 (available at: hips://kamuru.mppre.gob.vc/index. php/s/ X SLAIQbn2 mIAF4).
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Venezuela, which was already persuaded that obtaining an amicable settlement was

unfcasiblc and that a solution in accordance with the law was ncecssary >

4.109. In hig memorandum Lord Grandville dared to assert a completely newly invented
claim, abandoning its predecessor’s brilliant idea of referring to inexistent “Ancient

Trcatics with aboriginal tribcs™

“As to that portion of the temtory which lics between the Moroco
and the Boca dc¢l Ornnoco, the Government of HM. belicves that no
impartial person, after studving the archives, can avoid the
conviction that the Barima was undoubtedly before, and at the time
of the conclusion of the Treaty of Miinster (1648) possessed by the
Dutch, and that conscquently the right of the Government of HM. to

the territory up to that point is unassailable™ *#

4.110. Such asscrtion is of coursc factually untenable. To recall, in 1836, Great Britain
knew and accepted that Punta Barima was Venezuelan and, precisely for that reason, asked
the Venczuclan government to install a lighthouse. But it also demonstrates that in 1881
the British, as successors to the Dutch states, knew that they could never have claimed
against Venezuela, as successor to Spain. anything that was not under Dutch rule according

to the Treaty of Miinster.

4.111. The insurmountable differences over the boundary question gave Venezuela,
which was sure of its rights, the impetus to the search for an arbitration solution. The
negotiation of a treaty of friendship, commerce and navigation opened the door to the
possible incorporation of a general arhtration clause, but this door was ¢losed with the
dismissal of Granville as Secretary of State and his succession by Lord Salisbury. again
appointed as Forcign Scerctary, who proposcd changcs to the arbitration commitment made

by his predecessor.

M Memorandum  of  Dr. Ralacl  Scijas, 15 July 1882  (available  at

hitps:/lkamur. mppre.gob.ve/index. php/s/A4EgYB63s3N4JHY).
M Ttem 53 Memorandum, Blue Book 8. pp. 191-218  (available at:
hitps://kamune mppre.gob.ve/index. php/s/[4Eg YB63s3N4JHY).
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4,112, The subsequent replacement of Lord Salisbury by Lord Rosebery at the head of the
Foreign Office prompted the presentation of bases for negotiation.*™** The one conceming

boundaries reads:

“It 1s proposed that the two Governments shall agree upon
considering as territory disputed between the two countries the land
situatcd between the two boundary lines indicated, respectively, in
the cighth paragraph of Scnor Rojas's notc of February 21st, 1881,
and Lord Gransville’s note of September 15th, 1881, and to draw a
dividing line within the limits of this territory, either by arbitration
or by amixed commission, on the principle of equal division of said
territory, and in duc rcgard to natural boundarics. The Government
of Her Majesty give especial importance to the posscssion of the
River Guaima by British Gmana, and wish, therefore, to make the
stipulation that the boundary line is to begin at the coast point, and a
proper compensation to be found in any other part of the disputed
territory for this deviation from the prineciple of cqual division. In
conncction with the boundary there shall be considercd the cession
of the Island of Patos to Venezuela. ™

4.113. The basis of the negotiation put forward by Lord Roscbery once again showed
Great Britain™s frandulent intent, through and the changing and shifting character it
atimbuted to the disputed terntory, which was mcreasmgly distant from Briish Guana and
deeper into the territory of Venezuela. This attitude once again provoked displeasure and
r¢jection on the part of Venczuela, which is cyvident in the notes of its representative in

London, Guzman Blanco. dated 28 and 29 July 1886.**" The first note states that:

“the acts committed to the detriment of Venezuela lack all possible
justification” and "naturally, because of this, and because they come
from agents of a great and powerful nation, with whom Venezuela

3% Letter from Earl Rosebery to General Guzman Blanco, Minister of Venezuela in Great Britain,
20 July 1886 (Annex 26).

*? Memorandum relating (o the Question of Limils between Venczucla and British Giuana,
presented to the Honorable W, Q. Gresham, Secretary of State, by José Andrade, 31 March 1894, p.
305 (Annex 39),

30 Blue Book 0, pp. 107-128 (available at:
hitps://kamurw. mppre.gob.ve/index.php/s/XSLAIQbn2mAF4)y and Blue Book 8, pp. 547-567
(availablc at: hitps:/kamuru.mppre.gob.ve/index. php/s/[MEg YBO5s3NAJHY).
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has lived in ancient and cordial friendship, theyv have considerably
cxcited public opinion and awakencd foclings that had been calm
since 18417 !

4.114. Tt cxpressly mentions the 1830 Agreement, its validity and cffccts, stating that:

“If such an agrcement means anything, neither Great Britain nor
Venczucla has been able to occupy disputed places, the specification
of which should have been made, and was not made. on that occasion
as an integral part of the agreement. But the rational meaning of the
agreement is that it was intended to maintain the status quo. This has
been the understanding of the Republic, which, claiming as its own
places of which Great Britain has dc facto posscssion as far as the
Essequibo, has provisionally left them there™ ***

4.115. The note scts out the Venczuelan position on what was the disputed termtory at the
time of the conclusion of the 1850 agreement and records the British outrages and changes

of position.

4.116. Between December 1886 and February 1887 comtacts took place in Caracas
between Dicgo B. Urbangja Alayon, Chancellor under the new Guzman Blanco presidency.
and the British Minister in the capital, F R. Saint John, whose onlv novelty was the sending
of a commission to inspect part of the territory. Commissioners Mufioz Tébar and Rodil
travelled to the Delta and tourcd the Amacuro River, the Brazo Barima and Caiio
Morajuana, and the Barima, Arauca and Guaima Rivers, and in all these places the
commission made a public declaration that the territory belonged to Venezuela and

appointed police commissioncrs represcnting the authornity of Venczucla,

4.117. The result of the Commission’s work was reported by Urbaneja to St. John and
highlights the change in Britain's position from 1841/1842 to the time he writes his note

and rccords that Venczucla:

U fhid pp. 115-116 and p. 354 respectively.
2 Ibid, pp. 117 and 336 respectively.
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“has never understood that the ownership of the places situated
bevond the mouth of the Pomaron, but only of those between that
nvcr and the Esscquibo, was disputcd; and it is quitc clcar from Lord
Aberdeen's proposal that he was satisfied with the mouth of the
Morocco as the western limit of Brtish possessions™.

4.118. The note concludes with the following request:

“[Tlhe President of the Republic demands from Her Majesty the
evacuation of Venezuelan ternitory from the mouth of the Orinoco to
the Pomaroon, which she (Great Britain) has unjustly occupied with
the understanding that if by 20th February next, at the meeting of
Congress, to whom the Govemment 1s bound to render an account of
everything, no reply should be received. or should be negative, the
diplomati¢ relations between the two countries shall be broken
off” 3%

4.119. The British reply, dated 31 January 1887, merely denied the official nature of the
request made in 18336 for the construction of a lighthousc at Punta Barima and, once again,
manipulating reality, cvnically allowed itself to communicate that it was prepared to give

Venczuela permission to build the aforementioned lighthouse, "™

4.120. The Venczuelan reaction was not long in coming, and on 31 January 1887 Urbangja
sent a letter to St John in which, in addition to expressing the President of the Republic's
displeasurc and rciterating his request of 26 January, he made it clear that the Venczuclan

government was not prepared to accept the request:

“This is the first occasion on which the Govemment of HM.
discloses its claims to the Orinoco River [...] Before now, everything
had been limited to the acts of one partv alone. foreign to the
knowledge of the other; but today the latter is notified of what is

** Letter from Dicgo B. Urbancja, Minisicr in Venerucla, 1o F. R. St John in Caracas, 26 January
1887 (Annex 31).

o Blue Book 0, pp. L64-165 (available at:
hitps://kamurw. mppre.gob.ve/index.php/s/XSLAIQbn2ZmIAFd) and Blue Book 8, pp. 604-6035
(availablc at: hitps:/kamuru.mppre.gob.ve/index.php/s/[HEgYB65s3N4JHY ).
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being carried out. and it is hoped to obtain its approval of acts and
claims contrary to its rights™.>>

4.121. The British response could not have been more unfortunate and on 20 February

1887, Urbancja scnt a note to Saint John in which he pointed out:

*Venczucla's complaints have gone unhceceded. They have not cven
mct with a responsc. It scoms that they have been taken as a pretext
for the aggravation of the offences. With the news of the latest
events, the President of the Republic called Your Excellency on 6
December 1886 and asked vou for any reports vou might have on the
unbclicvable occurrences. He also informed vour Exccellency that the
construction of a lighthouse at Punta Barima was to be ordered, as
had been recommended since 1836, with the most earnest urging, by
Sir Robert Ker Porter, Chargé d'Affaires of Great Britain. Your
Excellency refused to give the explanations requested, on the ground
that the President had not consented to defer the cxceution of his
purpose until vour Excellency had consulted vour Government in the
case. That is to sav. Your Majesty wished the President not to
perform an administrative act in the territory of Venezuela without
obtaining pcrmission for the purposc from Her Britannic Majcsty,
who without any right has occupicd and retained it.

It has seemed to the Republic the most unusual thing that the
Convention of 1850, violated by Great Britain, should be invoked
against it; with the allcgation of the Convention, the British Cabinct
acknowledges the duty of complying with it, and its conduct is in
singular contrast with what should be the norm for it.

20 February has arrived.

3 Ibid, pp. 162-164 and pp. 603-608 respectively.
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Great Britain has violated the territory of Venezuela by entering it
through forbidden placcs, by appointing Commissioners, by
cstablishing Govemment offices in which the English flag flics, by
seizing, judging and punishing an emplovee of Venezuela. by
sending there with armed police officers a judge who has notified
those places to be British, by decreeing prohibitions of commerce,
by going with a coastguard through the space between Amacuro and
Barima, by including these nvers in the junsdiction of the Governor
of Demerara, and by authornising the benefit of mines included in the
soil of Demerara, decreeing prohibitions of commerce, travelling
with a coastguard the space between Amacuro and Barima,
comprising these nvers in the junsdiction of thc Govemor of
Demcrara, authorising the bencfit of mines includced in the soil of the
Republic, and exercising acts of dominion.

Britain has arrogated to itsclf the night to decide for itsclf and on its
own bchalf a question that concemns it as much as Venczucla.

Consequently. Venezuela. not being obliged to maintain friendly
rclations with a Statc that thus insults it, suspends them as of this day.

And protests |...| against the acts of despoilment which to its
detriment have been consummated by the Govermnment of Great
Britain, and which it will not at any time¢, nor for any rcason,
recognise as capable of altering in the least the nights which it has
mherted from Spain, and on which it wall always be ready to submit

336

to the judgment of a third power™.

¢) From the severance of diplomatic relations to the negotiation of the
Washington Treaty

4.122. The breakdown of diplomatic relations in 1887 which weighed more heavily on

Venezuela strengthened Great Britain, which now dared to be much more demanding. It

36 Blue Book 0, pp. L67-174 (available at:
hitps://kamurw. mppre.gob.ve/index.php/s/XSLAIQbn2ZmIAF4)y and Blue Book 8, pp. 610-618
(availablc at: hitps:/kamuru.mppre.gob.ve/index. php/s/ XSLAIQbn2 it AF4),
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was at this point that the United States entered into diplomatic contacts with the aim of

attcmpting to scttle the disputc.

4.123. Attempts to re-establish diplomatic relations provoked new disagreements between
the British authorities — Thomas Sanderson, Under-Secretary of the Foreign Office and
Lord Roscbery, Sceretary of Statc of the Forcign Office — and the Venczuclan confidential
agents — Messrs. Urbaneja, Lucio Pulido and Michelena —, and again demonstrated British
intransigence both on the territorial controversy and on the recourse to arbitration,**’

4.124. On 10 Fcbruary 1890, Britain sent through Th. Sanderson, Under-Scerctary of the
Foreign Office, the conditions necessary to resolve the outstanding issues between the two
states. In the Pro Memoria attributed to Salisbury, it can be seen how, regarding the

boundary qucstion, Great Britain now warmmned that it:

“could not acccpt as satisfactory any arrangement which did not
admit as English property the termtory within the line demarcated by
Sir R. Schomburgk™.

and that:

“Twle would be prepared to submit to arbitration the claim of Great
Britain to ccrtain territorics west of that ling™ 7™

4125 In a communication dated 19 March 1890 Lord Salisbury, writing from

Thomas Sanderson, advised that:

35 British Memorandum in reply to Mr. Pulide’s Memorandum (Annex 33); Letter from Lord
Rosebery to Dr, Michelena in response to the Pro-Memonria, 3 July 1893 (Annex 35); Letter from
Dr. Michelena to Lord Rosebery, 31 July 1893 (Annex 36); Letter from Dr, Michelena to Dr. Rojas,
30 August 1893 and Letter from Dt, Rojas to Dr, Michelena, 4 August 1893 (Annex 37); Letter
from Lord Rosebery to Dr. Michelena, 22 Septemnber 1893 (Annex 41); Letter from Dr. Michelena
to Lord Roscbery, 29 Scptember 1893 and Letter from Dr, Michelena to Lord Roscbery,
6 October 1893 (Annex 38),

*% The Pro Memoria setting out these conditions is included in Biue Book ¢, p. 175 (available at:
hitps://kamurw. mppre.gob.ve/index. php/s/XSLAIQbn2mUAFA), Official history of the dispute
bemween Venezuela and Greal Britain on their Guiana boundaries, p. 175 (English version available
al: hups://www . loc.gov/ilem/04010002/, Spanish version: htps://www . loc.gov/itlem/3 1020869/).

160



“Britain’s claim to the whole of the Cuyuni and Yuruari basin is well
founded, and the greater part of the district has been for three
successive centuries colonised by the Dutch and by the English, their
SUCCESSOIS.

Her Majesty's Government has constantly maintained that in strict
law the whole region within the ling described in Lord Salisbury's
notc to Lord Rojas of 10 January 1880, that is to say, as far as the
Upata mountains, if not as far as the Orinoco itself, belongs to her;
and that any establishment of Venezuela east of that line is
considered an encroachment upon the rights of Great Britain |...|". 7

4.126. The change in the British position was outrageous, again, in that it now considered
any arca cast of the Schomburgk linc to be undisputed British sovercignty, a linc which
was no longer identified with the one effectively drawn by the Prussian in 1841, but with
the one that Lord Salisbury had named as such after the manipulation of the maps that will
be cxplained below, and which was actually an ¢xtension of the Schomburgk line (Map 16

showing the enlarged Schomburgk line).

4.127. Venezuela's response to Salisbury’s proposal was received by Sanderson on 24
June 1890 through Lucio Pulido. In his memorandum, Venezuela sets out its basis for

concluding an agreement to re-establish diplomatic relations:

“1? The Govemment of the United States of Venezuela would
formally declare that the Essequibo River, its banks and the lands
covenng it, belong exclusively to Brntish Guiana; and Her Majesty's
Government would formally declare that the Orinoco River, its banks
and the lands coverning it, belong exclusively to the United States of
Venezuela.

2 Minute NQ 3353 of 25-11-1890. C.O. 111/458. The translation is that found in Blye Book 6, pp.
178-179 (availablc at: https://kamuru. mpprc.gob.v¢/index.php/s/XSLAIQbn2ZmAFY);,  Official
historv of the dispute between Venezuela and Great Dritain on their Guiana boundaries, pp. 178-
179 (English version available at:  hips://www loc.gov/ilcm/04010002/.  Spanish  version:
hitps://www loc.gov/ilcmn/31020869/).
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2° Whereas the region west and north-west of the Essequibo River
towards the Oninoco River 1s not well known officiallv; and whercas
the explorations made by the explorer Mr. Schomburgk cannot be
invoked as title to property against the United States of Venezuela.
just as the explorations made by various Venezuelan explorers
cannot be invoked as title to property against His Majesty's Colony
of Brtish Guiana, both Govcmments should agree, as a matter of
coursc, to appoint a Joint Commission, composcd of two Chicf
Engineers and their respective staffs, to proceed to make without
delay and within a vear maps and chorographical, geographical or
hvdrographical charts of the said region, to determine officially the
cxact coursc of the nvers and strcams, the cxact position and
situation of thc mountains and hills, and all other valuable details
which will enable both Governments to have a reliable official
knowledge of the termitory now in dispute.

3° Such official maps and charts would cnablc both Governments to
determine, in a spirit of mutual friendship and goodwill, a boundary
with full knowledge of the facts: and a natural boundary between
British Guiana and the United States of Venczucla should in cvery

case be preferred and determined™.

4.128. Great Britain's r¢jection of the bascs proposed by Venczuela was communicated to
Venezuela on 24 July 1890 by a note sent by Mr. Sanderson in which Great Britain
persisted in maintaining its rcfusal to aceept Venezucla's title and took a qualitative leap
when it threatened Venezuela for exercising its sovereignty **' In the aforementioned note,
in relation to some Decrees passed by the Venezuelan government, the following can be

rcad:

“But Lord Salisbury has rcceived with great surprise, within the last
few davs, notice that the Government of Venczucla has issued two
decrees [ ... ] for the establishment of Venezuelan Administrations
the district between Punta Barima and the Pomaron River. and in the
neighbourhood of the point where the Cuvuni flows into the
Essequibo. Such notices can have no practical effect, and anv attempt

3 thidt,, pp. 184-186.
31 Ibid.. pp. 186-189.
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4.129. A period of silence followed, with contacts resuming in the spring of 1893 with

to put them into execution could onlv be considered as an invasion
of the Colony and would be dcalt with accordingly™

Lord Roscbery, Scerctary of Statc in the Forcign Office, and Tomas Michclena as

Contidential Agent with full powers to settle outstanding differences and resume

diplomatic rclations.**

4.130. The first step was the Pro Memoria de hases para la conclusion de un Convenio

preliminar presented on 26 May 1893 by Mr, Michelena, which provided for recognition

of the 1850 Agrcement as the skarus guo on the boundary question to be maintained until a

treaty was concluded after examination of the titles and documents invoked by the

parties.

363

4.131. The text of the Memorandum proposed:

“Basis for the conclusion of a preliminary agreement between the
Govermments of H. M. Brntannica and the United Statecs of
Venczucla, for the purpose of re-cstablishing diplomatic relations
and amicably settling the various questions pending.

1° First. - The Govemment of Great Britain, claiming certain
termtones in Guiana, as successor 1o the rights of the Netherlands,
and the Government of Venezuela, claiming a portion of the same
lands, as hcir of Spain, animatcd by amicable dispositions and
desiring to put an ¢nd to the differences which have arisen in this
matter, each respecting the titles which prove their respective
Jurisdiction and ownership of the territories under discussion, agree
and stipulate that. official relations between the two countries being
re-cstablished. upon the ratification of this preliminary agreement by
their respective Governments, onc or morc Delegates shall be
appomted by each party, with full powers to conclude a boundary

362

https:/lcamury. mppre.gob.ve/index. php/s/XSL1ii

Blue

Book 4] Pp. 194-195 (availablc

at:

Qbn2mtAF4Y, Official historyv of the dispute

benveen Venezuela and Grear Britain on their Guiana boundaries, pp. 194-195 (English version
at https://www . loc. gov/item/040 10002/ Spanish Version,
hitps://www loc.gov/item/3 1020869/).
3 Ibid, pp. 193-197.
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treaty, based on the conscientious and careful examination by them
of th¢ documcnts, titlcs and antccedents which legitimisc the
respective pretensions, It being further agreed that the decision of
doubtful points or demarcations of a boundary line, on which the
appointed Delegates cannot agree. shall be submitted to the final and
unappealable decision of an arbitrator juris, who shall be appointed,
as the casc may be, by common agrcement of the two Govemments.

4° Fourth. - It shall be recorded in the preliminary agreement that
both the Govemment of H. M. Britannica and the Govemment of
Venezuela recognise and declare as the sfarus quo of the boundary
question that which existed in the year 1850, when the Honourable
Sir Belford Hinton Wilson, Chargé d” Affaires of England at Caracas,
made the formal declaration on behalf and by express order of the
Govermnment of H. M. Brtannica, that no part of the territory in
dispute would be occupied, requiring the same declaration from the
Government of Venezuela. as was obtained. This status guo shall be
maintaincd until the conclusion of the treaty of limits mentioned in
Base 1°7.**

4.132. On 3 July 1893, Lord Rosebery sent to Dr. Michelena a note in which he rejected
the Venezuelan proposal and proposed changes. With regard to point 1, the British

considered that 1t should be drafted as follows:

“Inasmuch as the Government of Great Bntain claims certain
territory in Guana, as successor in title to the Netherlands, and the
Govermment of Venezuela ¢laims the same territory, as heir of Spain;
Both Govemnments. inspired by friendly intentions and desirous of
putting an end to the differences which have arisen in this matter. and
bath Governments desiring to give their respective valug to the titles
alleged by each to prove their jurisdiction and rights of ownership
over the termtory in question, agree and stipulate that as soon as
official relations are restored between the two countries, and after the
ratification of this preliminary agreement by both Governments, one
or morc Delegates shall be appointed by cach party with full powers
to conclude a boundary treaty, based on a thorough and complete

3 Ibid.
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examination by the Delegates of the documents, and background
supporting the claims of cach party, it being agreed that the said
disputed territory lies (o the West of the line placed on the map sent
to the Government of Venezuela on March 19, 1890, and fo the East
of a line to be marked on the same map running from the source of
the Cumano River, following down its current and up the Aima.
along the Sierra Usupamo, and that the decision of doubtful points
and the delincation of the fronticrs, if the Delegates should be unable
to armive at a settlement, shall be submitted to the final decision, from
which there shall be no appeal, of a juridical Arbitrator, who shall be
appointed, it the case arises. bv common agreement between the two
Governments, ™

4,133, In relation to point 4, the Rosebery Letter expressed Great Britain's rejection of the

1830 Agreement in the following terms:

“As to the fourth clausc of thc Mcmorandum, in which it is proposcd
that both His Majesty's Government and the Government of
Venezuela shall recognise and declare that the stafus guo of the
boundary question is that which cxisted in 1830, His Majesty's
Government considers that it is quite impossible for it to consent to
go back to the stafus guo of 1850 and to cvacuate what has
constituted for some years an integral part of British Guiana. It
deplores, of course, that it is unable to accept this proposition™

4.134. Great Britain's proposed modification is further proof of its fraudulent strategy in
relation to Venczuglan territory, What in 1841 were merely British agpirations subject to
negotiation with Venezuela had become Bntain's undisputed rights; terntory that was
indisputably Venezuelan in 1841 had become, according to Great Britain, indisputably
British territory without the possibility of 1ts trcatment by an arbitral tribunal as disputed

territory.

4.135. Moreover, Great Britain was again distorting reality when it considered the

rccognition of the siarus guo of 1850 as if it were a new proposal by Venczucla. What is

*3 The highlighted text corresponds to the modification incorporated by Great Britain, Biwe Book 6,
pp. 199-200 (available at; https:/kamuru. mppre. gob. ve/index. php/s/XSLAIQbn2mtAF4).
3 Ibid, p. 198,
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envisaged in the fourth point of Mr. Michelena's Memorandum is simply that the treaty to
be signed should séafe that both partics recognise the s/afus gquo which they undertook to
respect as a consequence of the 1830 Agreement. It was not a question of accepting

anything new, but of recording the existence of the commitment made.

4.136. The samc fraudulent tactic was in play in Great Brtain's allcgation that it was
impossible to evacuate what had allegedly constituted for some vears an integral part of
British Guiana. Britain was an illegal occupier, and usurper of territory in ¢ontravention
with Gengeral Intcmational Law and the 1850 Agrcement and could not consider the

territory it had illegally dispossessed Venezuela of to be an integral part of British Guana.

4.137. The new line resulting from the British proposed change in the identification of the
disputed tcrritory was rejected by Venczuela. In his note of 31 July, Dr Michelena pointed

out that such a modification:

“[...] only alters the extreme claim of the Government of Great
Britain .... and corrects in part the capricious line drawn by the
cxplorer Schomburgk, all in complctc oppesition to anothcr
demarcation which was proposcd by the Earl of Roscbery in 1886
and which reduced the Brtish claim to narrower limits™ %7

4.138. The constant disagreement led Michelena to denounce the incoherence of the
British position, Great Britain's persistent tendency to increase the colonyv's boundaries at
the expense of the Republic’s territory, and the more than likely lack of solidity of the titles
that Great Britain could claim *** In his lengthy note of 29 September 1893, Michelena

warned that:

“the refusal of her Britannic Majesty’s Government to consider
acceptable and practicable the proposition to submit the question of
limits to a Commission of Dclegates and, as a last resource, to the
judgment of arbiters juris. without restrictions, would cntircly
frustrate the desire, which Your Excellency assures me 1s cherished
by Her Britannic Majesty’s Government to arrive at an amicable

3 hid., p. 202.
¥ Letter from Dr. Michelena to Lord Rosebery. 29 September 1893 (Annex 38).
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settlement, and to consider any practicable proposition to that end.
must be allowcd to say that the rejoction of the offer made, and the
last declarcd purpose to consider any practicable proposition for a

settlement, seem to me to be wholly incompatible.”*%

4.139. It also drew attention to:

*Your Excclleney can hardly fail to perceive the insurmountable
difficulties presented by these various frontier lines claimed or
proposed by Her Britannic Majesty’s Government in 1841, 1881,
1886, 1890, and at the present time; and likewise the unvarying
tendency shown to extend the limits of the Colony of British Guiana
at the cxpensc of the Venczuclan territory, and the manifest
discordance which the propositions of Your Excellency in 1886
show, with the present request that Venezuela accept, without any
compensation whatsoever, the enlarged “Schomburgk ling,” which
disposscsscs her, not only of the river Guaima (an important desire
of the Forcign Officc in 1886), but also deprives the Republic of the
river Barima and the cape of that name. together its adjacent
territories™>""

4.140. Michelena wonders:

“What is the nature of the titles and of the documents upon which the
present enlarged and extended British claim is supposed to rest; a
claim so diverse and clastic, and so forcign to anfeeedents, to unity
and precision? If any titles at all cxist, and they be as conclusive as
the British Foreign Office now assumes them to be, why not submit
them to examination by an impartial tribunal?”*™!

4.141. And, finally, it denounced that:

“Great Britain has never once produced any historical or other lawful
title to show with any degree of certamnty the true and legitimate
origin of any one of the many lines which she pretends that
Venczucla ought to accept as “indisputable.” Lacking thesc lawful

39 Letter from Dr. Michelena to Lord Rosebery, 29 September 1893 (Annex 38),

3 fhidh, p. 213.

1 Ibid.

167



titles, and wviolation all that was stipulated and promised by Sir
Bedford Wilson 1n 1830, to wit, that both countrics should hold as
ncutral the then disputed termitory until the conclusion of a Definite
Treaty of boundary, Great Britain has proceeded to occupy de facto
the area comprised within the ‘Schomburgk line” which was once
formally disclaimed by the British Government.™ "

4.142. The Memorandum of José Andrade.*” Venezuelan Minister in Washington, dated

31 March 1894, 1s very cxpressive of the British stratcgy. Mr. Andrade considers that:

“Great Britain has not listened to the Powers who have been good
cnough to offer the interposition of their good officcs, nor has she
been willing to accept their mediation. And as for direct discussion,
it has not admitted it as an effective means of clarifying the reasons
in support of the claims of the ong or the other party, but only to make
their conciliation less possible bv their increasingly immoderate
demands™.

“Venczucla has always belicved itself entitled to ¢stablish the
Esscquibo River as the boundary between itself and British Guiana;
but it has not for that rcason failed twice to show itself rcady to
reduce its claim in return for an amicable accommodation. when the
national constitution allowed it to do so.

Great Bntain, which before 1840 had not advanced from Pomardn,
in that vear attempted to make a leap to Barima and to make the
dividing line of the two (Guianas start from there - Schomburgk line;
in 1844, retrograding, it proposed that the line should start from the
Moroco River, between Pomardn and Punta Banma - Aberdeen line;
m 1881, from a point 29 miles from the Moroco to Punta Barima -
Granville line; in 1886, from a place on the coast west ot the Moroco
to Punta Barima - Granville ling; in 1886, from a placc on the coast
west of the Guaima, between the above point and Punta Barima -
Rosebery line; m 1890, from the mouth of the Amacuro, west of
Punta Barima on the Oninoco - Salisbury line: and, finally, in 1893,
from west of the Amacuro, proceeding steadily inland west and

2 phid,
33 Ibid.. pp. 223-264.
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south, to the source of the Cumano river and the Usupamo range -

ncw Roscbery ling™ #7*

4,143, Furthermore, Andrade summarised the position that Great Britain has maintained

with Venczucla, as 1t was clcar that:

“Britain has insistcd on trcating Venczucla as a minor state, dictating
to it the sacnfice it must make of 1ts nghts and temitory, and deciding
for itself which belong to it indisputably and without further
discussion, Venezuela has not been able to enforce its legal equality,
To every violation of it it has made a representation and a solemn
protest™ #7

4,144, The dispatch of the Andrade Memorandum to Great Britain by the Secretary of
State, Mr. Gresham, through the U.S. Minister in London, Mr. Bavard, on 13 July 1894,
allowed Gresham to highlight Great Britain's successive refusals to the Venezuelan
proposals for the resumption of diplomatic rclations and the submission of the dispute to
arbitration. and to warn that he saw only two equitable solutions: arbitration or

agrecment,*™

4.145. In the autumn of 1894, José Andrade had the opportunity to meet with Gresham

and Bayard. and on 1 December 1894, Gresham wrote to Bayvard:

“I cannot believe that the Government ot H.M. holds that the validity
of its claims to the territory long disputed between the two countries
is to be conceded as a condition preeedent to the arbitration of the
question whether Venczucla has a nght to the other termitory, which
until very recently was never questioned. [...] There is no doubt that
vou quietly exercise vour influence in favour of any honourable plan
of settlement™ "

31 Ihid,, pp. 263-264,
3% Ibid., p. 264.
#6 Letter from Mr. Gresham to Mr. Bayad, 13 July 1894 (Annex 40).

a7 Blue Book 0, pp. 280-281 (available at:
hitps://kamuru. mppre.gob . ve/index. php/s/XSLAIQbn2mIAF4).
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4.146. On 3 December 1894, in his annual message to the United States Congress,
communicated by Gresham to Andrade and thanked by the Venezuelan authorities,*™
President Cleveland, in relation to the boundary question between Venezuela and Great

Brntain stated:

“T shall renew the cfforts hitherto madc to bring about the rc-
cstablishment of diplomatic rclations between the disputants, and
induce them to submit to arbitration, a means which Great Britain so

conspicuously favours in principle and respects in practice, and so

ardently solicited by her weaker adversary” *™

4.147. The Venezuelan authorities. in a letter from Mr. Andrade to Mr. Gresham dated 19
Dccember 1894, informed the United Statcs of the proposal of the Demerara Legislative
Chamber of 24 QOctober 1894 regarding the construction of a road between the sources of
the Barima and the Upper Cuyuni or Yuruan, In it, Andrade warned that the conflict had
cntered a thrcatening phase given the attitude of the colonial government and the risks
posed by Britain's domination of the mouth of the Orinoco.**

4.148. The following month, the Scnate and Housc of Representatives of the United States

of America, meeting in Congress, on 10 January 1893, agreed that:

“the direction made by the President in his last annual message to
this Body, namely, that Great Bntain and Venezuela submit their
boundary dispute to amicable arbitration, be strongly recommended
for the consideration of both parties concerned.”®!

4.149. A few davs later. on the 17th of the same month, having learned of Great Britain's

rcfusal to submit the dispute to arbitration, which was of course because Great Britain knew

*% Communication of 20 December 1894 from the Minister of Foreign Affairs. Ezequiel Rojas. to
the United States Minister in Caracas. Seneca Haselton. forwarded by the latter to Secretary of State
Gresham on the 21st; communication from the Venezuelan Mimster in Washington. José Andrade.
to Secretary of State Gresham on the 31*.

30 Blue Book 6, pp. 280-282 (available at:
https:/lkamum. mppre.gob. ve/index. php/s/X SLAiiQbn2mtAF4),

B ihid., pp. 282-284.

B [bid, pp. 287-288.
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it had no title to the territories it claimed, President Cleveland read a speech to the Foreign

Affairs Commaittce in which he stated:

“The conduct to be pursucd by this Government, m view of the
present situation, docs not appear to be open to scrious doubt. Having
laboured strenuously for long vears to induce Great Britain to submit
this dispute to impartial arbitration, and having now been definitely
informed of her refusal to do so, there remains but to accept the
sitnation, to recognise her palpable demands, and to proceed
accordingly [...].

Assuming, however, that the attitude of Venezuela does not change,
the disputc has reached a point which imposcs upon the United States
the duty of taking steps to determine with sufficient certainty, for its
justification, what is the true dividing line between the Republic of
Venezuela and British Guiana. The investigation conducive to this
end must, ot course, be made in a careful and judicial manner, giving
duc weight to all the evidence and all the facts which may be adduccd
m supportt of the claims of both partics.

In ordcr that this examination may be fully and satisfactorily madc,
I'would suggcst to Congress to appropriatc an adequate sum to cover
the expenses of a Commission, appointed by the Executive, to make
the necessary investigation or report on the matter with the least
possible delay. This report having been made and aceepted, it will,
in my opinion, be the duty of the United States to oppose by cvery
means in their power. as to a direct attack upon their rights or
mterests. the appropnation by Great Britain of any lands or the
exercise of her authority in any territory which the investigation may
show to belong by right to Venczucla, ™

4.150. The way tforward had already been cutlined, and the planned Commission, chaired
by the Honourable David J. Brewer, was set up and its work compiled in a nine-volume

edition.*® The impressive work of the Commission proved very effective in wamning Great

*: Communication of 20 December 1894 from (he Minisier of Forcign Afllairs, Ezcquicl Rojas, (0
the United States Minister in Caracas. Seneca Haselton, forwarded by the latier to Secretary of State
Gresham on the 2 1st; communication from the Venezuelan Minister in Washington, José Andrade,
to Secretary of State Gresham on the 31st, p. 292,

83U 8.Commission on Boundary between Venezuela and British Guiana. Washington 1896-1897.
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Britain that a neutral observer of the law would recognise the rights claimed for so long by
Venczucla, This convinced Great Brtain that it would better off manipulating an
arbitration, on the basis of the Treaty of Washington on 2 February 1897, drafted entirely
to sustain its baseless claim. This manoeuvre brought the Venezuelan Boundary

Commission's work to a closc beforce it proceeded to define the actual boundary line.

4.151. In addition to what has been analysed so far, it should be noted that in the vears
prior to the conclusion of the Arbitration Treaty, Great Britain had formulated a new
territoral claim i which the boundary of the disputed tcrmitory moved further into
Venezuelan territory. Great Britain’s claim, identified as the Extreme British Claim, was
then located much further west of the Essequibo than the Schomburgk line of 1841 and

sought to usurp from Venczucla a significant portion of its terntory (Map 16).

4.152. Inshort, Great Britain pursued a policy of usurping Venezuelan territory by making
increasingly aggressive claims and rejecting all proposals made by Venezuela. The reason
for the failure of the negotiations can be understood when one reads the insulting letter sent

by Lord Salisbury to Pauncefote in 1895 in which he states that Great Britain:

“]...] cannot consent to hear and submit to the arbitration of another
power, or of forcign jurists, howeyer eminent, claims founded on the
cxtravagant pretensions of Spanish officials of the last century, and
mvolving the transfer of large numbers of British subjects, who for
long vears have enjoved the stable Government of a British colony,
to that of a nation of a different race and language, whose political
syvstem 1s subject to frequent disturbances, and whose mstitutions do
not vet afford adequate protection to life and property. No such result
has ever been mvolved in the questions which Great Britain and the
United States have consented to submit to arbitration, and His
Majesty's Government are convinced that under the same
circumstances the Government of the United States would cqually

firmly rgject propositions of that nature,” ¥

*4 Blue Book 6. pp. 323-336 (English version available at: https:/Awww loc.gov/item/04010002/;
Spanish version: https:/Awww loc.gov/ilem/31020869/).
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4.153. In addition to this attitude revealing the illegality and bad faith that characterised
British claims, there was the fraud committed through the mampulation of maps and the
presentation to the Arbitral Tribunal of adulterated maps with the aim of consummating

the aggression against Venczucla and the usurpation of its territory.

d) The manipulation of the maps

4.154. As noted above, the Schomburgk line of 1840 constituted the first ruse of the
deception that Great Britain had made to Venezucla: a rusc that recogniscd as undisputed
Venezuelan territory the whole of the upper Barima and the whole of the Cuyuni, from its

sources to its mouth.

4.155. This line, which crossed the Cuvuni and the southern basin, was reproduced, with
minor varnations denived from new knowledge of the geosraphy of the area, in the
numerous maps published by the British Government and the Colonial Office. such as the
Walkcr map published m 1872 or the Brown and Stanford maps published in 1875, The
map published by Stanford is known as the Schomburgk map. It contains a note stating that
the boundarics laid down on it “must not be taken as authoritative | ... | And an ¢ngagement
subsists between the Governments of Great Britain and Venezuela by which neither is at

liberty to encroach upon or occupy territory claimed by both™.

4.156. When the Schomburgk line began to prove insufficient for British interests, or, as
Sir Edward Hertslet, libranan to the Fereign Office. noted in his memorandum of 1 June
1886. appeared too favourable to Venezuela.** the British Government and the Colonial
Office decided to have the maps modificd and 1 1886 presenicd a new version of the
Stanford map with the Schomburgk line modified and without the accompanving note. The

map, altered in 1886, retained. however, the date of 1875, in order to hide the manipulation.

4.157. The modification of the Stanford map of 1875 and the removal of the note

accompanying that map were a significant element of British fraud. It had become vital for

83 Memorandum of Sir E. Herslet about the British Guiana maps. 1 June 1836 (Annex 25).
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Britain to make the Schomburgk line meet its current interests, which could only be

achicved by altcring the ling and claiming that it was now the linc drawn in 1840,

4.158. The adulterated Schomburgk line was not the Prissian’s work, as he had been dead
for more than two decades. It incorporated the entire Cuyuni basin as British-claimed
territory. Hertslet pointed out in his memorandum of 3 August 1886 that the British claim

based on Schomburgk line was lacking anv credibility:

I should say we could not submit the case to arbitration with the
slightest hope of success in face of the contradictory claims which
have been put forward in the English published maps, for, in addition
to what has been stated above, the map was published by Mr
Stanford, undcr the auspices of the Colonial Officc and with
evervthing upon the face of it to denote that it had official sanctions
and the boundary marked thereon was approximately the same as that
marked on the map which was laid before Parliament in 1840; and,
therefore, embracing considerably less territory than was claimed in
1880 or in 1883; besides which 1t has been considercd that “the

argument on the ground of strict right would be hopeless®™ 3"

4.159. Before the Venczucla Boundary Commission crcated by the US. Congress,
attorncy Jamcs Storrow and logal counscl William Scruggs on behalf of Venczucla wamed

about Salisburyv’s lies:

“The new ling, invented or first asserted in 1886, thus appearced as if
it were the onginal line of 1875 [...]. However. the Foreign
Secretary. Lord Salisbury, referred to that line on 13 February 1890
as "the line drawn by Sir Richard Schomburgk in 1841.7%7

6 Transcription of the Memorandum by Sir E. Herslet, Librarian of the Forcign Office,
22 October 1886 (Annex 28).

*8: Further documents relating to the Question of Boundary between British Guiana and Venezuela.
presented 1o both Houscs of Parliament by Her Majesty (1896). London: Printed (or Her Majesty
Stationary OfTice, P 9 (availablc at:
https://books. google.co.ve/books?id=ejwBAAAAMAAT& pe=RA1-PAY&Ipg=RA1-
PA9&dg=the+newtline tinventedtortfirsttasserted+int 1886 +thustappeared tastiftithweretth

etoriginal Hine+of+1873& source=bl&ots=jes TM4HzMn&sig=ACfUI3U3aqONOQz T Cyz-
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4.160. Hertslet also noted that this was a corrected map in which a note on the original
map had been removed. As said above. the note from the map that had been mtentionally

deleted read:

“The boundaries indicated on this map are those established by the
late Sir Robert Schomburgk, who was engaged in exploring the
Colonyv dunng the ycars 1835 to 1839, under the dircction of the
Roval Gceographical Socicty. The boundarics thus cstablished
between Brazil, on the one hand, and Venezuela, on the other, and
the Colony of Brtish Guiana are not, however, to be considered
reliable, as they have never been adjusted by the respective
Govemments, and there 1s a compromisc between the Governments

of Great Britain and Venezucla by which neither of them 1s at liberty

to invade or occupy the territory claimed by either.”™*

4.161. In Great Britain's fraudulent strategy, it was cssential to climinate any trace of the
existence of the 1850 Agreement, and this affected the aforementioned note which warned
of the cxistence of an undertaking regarding the impossibility of occupying the disputed

territory.

4.162. Proot of the fraud and manipulation was provided by the jurists Storrow and
Scruggs when they noted that in June 1886, Sir Robert Herbert, Permanent Under-Secretary
of State for the Colonies, had, on the orders of Earl Granville, Secretary of State for Foreign
Affairs, “ordcred the boundarics to be corrected and all existing copics of the map to be

destroved™ 3

4.163. The British knew in 1886 that their official maps had claims so diverse and

inconsistent with cach other that it was impossible to justify them legally, and that a court

z50_8Dw& hi=en&sa=X& ved=2ahUKEw] 7rvevz]6 FAXWImIQIHTc8CGIQO AF6BA gsE AM#y=
onegpage&g=the%20new%20ling%:2 C%2 Oinvented %2 00r%20first?s20asserted %20in%2 01 886%2
C%20thus%20appeared¥620as%2011%620it%20were%2 0the%2 00 A ginal %2 01ine%6200f%20 1875 &
f=false)./

*& Mislerio de Poder Popular para Relaciones Exicriores, Archive de Fronigeras, Memorandum on
the Guiana Boundary Maps by Sir. E. Herslet, Bibliotecario d¢l Forcign OfTice, 1886, Box: E-04
{Annex 177).

2 Ibid.
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of law could never grant these claims, The expansion of the territorial encroachment drawn
on cach of the lincs on the map was a plannced disposscssion by a strong country against a
weak country, and the impossibility of legally supporting the alleged expansion explained

the British refusal to submit the dispute to an arbitral tribunal,

4.164. It was from 1896 that Bntain dccided to accept arbitration over the disputed
territory as part of an overall settlement of its relations with the United States. This
unthinkable situation for the British before 1896 changed their approach to the dispute, If
previously they had uscd published maps to impose non-cxistent lines by the use of foree,
nosw the maps became evidence against British arsuments and were proof that the British
arguments were legally untenable. The historical reality 1s that the maps were not designed
for the Tribunal but for the British aggression agamst Venczucla i the previous decades.
Once they became public documents they could not be denied, and their adulteration
conccaled from the Pans Tribunal. The cmbarrassing situation was to be resolved before
the Arbitral Tribunal by inventing the excuse that it was a mistake. It was certainly not.
The Hertslet memorandum is proof ot the British conscicnec that a territorial cxpansion

plan supporicd by falsification of maps was being pursued.

4.165. Shocking as they are, these stratagems were used once again by the Brtish to

deecive the Panis Tribunal in 1899,

IV, VENEZUELA’S PROTESTS AGAINST THE ILLEGAL CLAIM TO
ACQUIRE TITLE BY PRESCRIPTION

4.166. The British strategy was aimed at securing an alleged title to Venezuelan territory
bv prescription, which required cffective occupation and the assent of the sovercign state

of the territory. Neither occurred in this case.

4.167. As has alreadv been noted, there was never anv effective occupation by Great
Britain of the territory that was intended to be taken from Venczucla. And although there
were incursions aimed at exploiting the termtory’s mineral resources, Venezuela was
steadfast in its opposition. Venezuela's protest against the British claims precluded any

possible statutc of limitations and support the thesis that Venczucla was misled about the

176



scope of Article IV of the Washington Treaty and that its incorporation sought to legitimise

the illcgal usurpation of Venczuclan territory.

4.168. An analysis of Venezuelan practice in the face of the British onslaught leaves no
doubt that Venezuela constantly challenged and rejected these practices. This can be seen
in thc Venczuclan rcactions to British boundary proposals, which arc cvidence of its

opposition.

4.169. As already noted, Venezuela expressed its retusal to accept the 1840 Schomburgk
lin¢ as the boundary between Venczucla and British Guiana, which forced Great Britain to
remove the pillars and posts. The same happened with Granville's proposal of 15 September
1881. Venezuela's rejection of it on 15 July 1882 included protests and criticism of the line
drawn. ¥

4.170. The proposal of a new line by Rosebery again provoked Venezuela's rejection,
which is cvident in the notes of its represcatative in London, Guzman Blanco, dated 28 and

29 July 1886, to which reference has alrcady been made.

4.171. The Schomburgk line set out in Salisbury's Pro Memoria of 1890 was also rejected
by Venczuela in two notes, dated 13 February 1890, sent to Mr. Saint John, The first of
these reads:

“The present Government of Venezuela, a constitutional, prudent,
and pacific Government which has given no cause of complant to
Great Britain, but, on the contrary, is desirous of renewing the
diplomatic rclations with Her British Majesty, was in hopes that the
conditions imposcd by Her British Majcsty’s Government with this
object would be less severe for Venezuela than those formerly
demanded of the Government representative, who in 1887,
interrupted the diplomatic relations with Her British Majesty’s

# Memorandum de Urbangja, 15 July 1882. AIIMPPRE. Archivo Histérico. Memorindum.
De¢clara que Venerucla no acepla la proposicion hecha por Granville ¢l 15 d¢ seplicmbre de 1881 v
¢xpone las razoncs. Sobre los limites dc Vengzucla v su derccho. Hace un recorrido de las
n¢gociaciones con Gran Brelafia vy de 1a ocupacién del (erritorio venerzolano. Pais; EUA, N° 471,
picra 3. 1882,
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Government, and of whom Her British Majesty’s Government may
have causc of complaint™ **!

4.172. The same happened with Rosebery's proposal of 1893, as attested to in the
Mcmorandum of Mr. José Andradc accompanying the note sent to Mr. Gresham,* in
which he warns that if previous proposals had already been rejected. there was all the more

rcason to rcject this onc, and indicatces that this is what Mr. Michelena did.

4.173. The cvents preeeding the scverance of diplomatic relations demonstrate
Venezuela's opposition to the British excesses, as evidenced by the Mufioz Tebar and Rodil
Commission. When Venczucla lcarned of the acts of jurisdiction being carricd out by the
British authonties in Amacuro, Barima, Cuabana, Guariramun and the exploitation of the
gold mines located between the Cuyvuni and Mazariuni rivers, Dr. Urbaneja brought it to
the attention of Mr. Saint John.** When the latter replicd that these places were British
territory,”” Venezuela asked the British Minister in Caracas for explanations and, as these
did not satisfy him, th¢ Bolivarian Republic demanded the evacuation of the occupied
termitory from the Omnoco to the Pomarén and the submission of the dispute to

arbitration.?*¢

*1 Notes sent to Mr, Saint John, 13 Febrary 1890 (Annex 34).

¥ Mcemorandum relating (o the Question of Limits between Venerzucla and British Giuana,
presented to the Honorable W. Q. Greshain, Secretary of State. by José Andrade. 31 March 1894
(Annex 39),

3 Ibid.

31 Letter from Diego B, Urbangja, Mimister in Venezuela, to F. R, St. John in Caracas, 26 January
1887 (Annex 31).

*3 Letter l'rom Chas Bruce 1o Manucl L. R, Andrade. Consul of Venezucla in Georgetown, 6 January
1887 (Annex 30); Official history of the dispute between Fenezuela and Great Britain on their
Guiana boundaries, PP. 153-154 (English version available at:
https://www loc.gov/itemn/04010002/; Spanish version; hittps://www loc.gov/item/3 1020869/),

% Letter from F. R. St. John in Caracas to Diego B. Urbaneja, Mimister in Venezuela. 11 February
1887 (available at: hips://kamuru.mppre.gob.ve/index. php/s/XSLGIQbn2ZmIAF4). Official history
of the dispute between Venezuela and Great Britain on their Guiana boundaries, pp. 155-156
(English  version  available  at:  hups://www loc.gov/itein/04010002/;  Spanish  version:
https://www loc.gov/iletn/3102086Y9/).
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4.174. Venezuela took the same attitude when Great Britain denied having authorised Mr

397

Porter's request for the construction of a lighthouse at Punta Barima®’ and when it opposed

Great Britain's cvnical authorisation for its construction,>*

4.175. The moment when diplomatic relations were broken off allowed Venczucla to
protest against the acts of dispossession committed by Great Britain and to draw up a list
of grievances. In the note sent by Dr. Urbangja to Mr. Saint John on 20 February 1887,

1t 1s stated that:

“Qrcat Britain has violated the termitory of Venczucla by cntening it
through forbidden places, by appointing Commissioners, by
establishing Govemment offices in which the English flag flies, by
seizing, trving, and punishing an emplovee of Venezuela, by sending
there with armed police officers a judge who has notified those
placcs to be British, deerceing prohibitions of commerce, travelling
with a coastguard the spacc between Amacuro and Banma,
comprsing these rivers in the jurisdiction of the Govemor of
Demerara, authorising the benefit of mines included in the soil of the
Rcpublic, and ¢xcreising other acts ot dominion,

** Note from Dr. Urbangja to Mr. Saint John. 31 Jarmary 1887. Blue Book 6, pp. 162-164 (available
al: haps:/kamuru.mppre.gob.ve/index. php/s/XSLAIQbn2ZmMAFL), Official history of the dispute
hetween Venezuela and Great Brilain on their Guiona boundaries. pp. 162-164 (English version
available at: hups:/Awww.loc.gov/ilem/04010002/; Spanish VCISion;
https:/Awvww loc. gov/item/3 102086Y9/).

*B Letter from F. R, St, John in Caracas to Diego B, Urbaneja, Minister in Venezuela, 7 February
1887 (Annex 32); Official history of the dispute between Venezuela and Great Britain on their
Guiana boundaries. Pp- 161-165 (English version available at:
https://www loc.gov/item/04010002/; Spanish version: hitps://www.loc.gov/item/3 1020869/). The
note of 31 Jannary can also be consulted in AHMPPRE, Archivo Antigno, Peticion de Sir Robert
Ker Porte, colocacion de faro en Punta Bariina. Desconocimiento de autoridad de Sir Ker Porte por
pare de G. B. Gran Bretafia reclama derechos sobre Punta Barima. Punta Barina es propiedad
exclusiva de Venezuela, Ninguna de las propuestas de Lord Aberdeen, Lord Granville v Lord
Rosebery, incluyen la Isla Barima. Pais; Gran Bretada, Vol, 148, Exp. 12, Folios 129-141, 1887,
99 Blye Book a, pp. 167-174 (available at:
hitps://kamurw. mppre.gob.ve/index. php/s/XSLAIQbnZmUAFY), Official history of the dispute
herween Venezuela and Great Britain on their Guiana boundaries, pp. 167-174 (English version
availablc at: hups://Awww loc.gov/itlem/040 10002/, Spanish Version;
hitps:/Awvww . loc.gov/ilem/31020869/).
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Britain has arrogated to itself the right to decide for itself and before
itsclf and on its own bchalf a qucstion that concermns it as much as
Venczucla.

Great Britain has declared itselt the owner of the Orinoco, the great
nvcr artery of northerm South Amcrica, scizing the Barnima channcl,
onc of its mouths, and by this mcans the tradc of vast rcgions
belonging to several countries.

Britain has followcd a coursc of action with Venczucla that it has
condemned in others.

Great Britain has been founded to declare as its own the places where
it has just scttled, where its boundarics arc in disputc with Venczucla.

Great Britain has violated to its advantage the agreement which it
itsclf proposed to Venczucla on 18 November 1830, and occupicd
the torritory guaranteed by it

Britain intends to make the establishment of a lighthouse at Punta
Barima, over which its Charg¢ d Affaircs on 26 May 1836
spontancously rccognised Venczucla’s sovercignty, subject to
conditions.

Britain does not want to apply to Venezuela the arbatration it applied
to the United States of America in 1827 and 1871 to settle boundary
issues, in the latter case at its repeated insistence.

Britam has been progressively increasmg its advances from
Essequibo to Pomaron, Moroco, Guaima, Barima and Amacuro,

Great Britain has thus violated Venezuela’s nights of sovereignty and

independence by depmiving it of the holiest and most inviolable

property of a nation, namely that of its territory. ™"

O Ibid, p. 173.
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4,176. After this rupture. Venezuela continued to protest every act that were an attack on
its sovereignty. Ezequiel Rojas gave a good account of these protests in the letter sent on

16 November 1894 to the Venezuelan Consul in Demerara in which he noted that:

“As soon as the occupation of the territories stretching as far as the
Cuaima, Barima and Amacuro was ¢ffected, he raised his voice in
protcst against the conduct of Great Britain, On December 16, 1889,
he denounced before the civilised world, as an attack on the
principles govermng the intemational treatment of educated
countries and as a mockery of morality and justice, Sir Charles
Bruce's decree of the 4th of the same month and vear, which declared
Barima a Brtish colonial port. At thc samc timc, he reitcrated his
protcsts of 20 Fcbruary 1887 and 15 Junc and 29 October 1888
against previous encroachments on Venezuelan territory, and did the
same with regard to the act of jurisdiction which the Colony had
attempted to exercise over Venezuelan land bv authorising the
construction of a road linking Demcrara with the then Federal
Terntory of Yuruary. On Scptembcer 1, 1890, he also lodged a formal
protest against a provision issued in Georgetown by order of the
Govemor of Demerara. where under the pretext of establishing an
additional District under the name of "Pomaron” and altcring the
demarcation of the District called "North-West," boundarnies were
fixed contrary to our law and visibly amed at extending the radius
of usurpation.

The establishment of the so-called Government and Police Station in
Alto Cuvuni was opposed by Venezuela by means of a protest, also
solemn, which it raised before all the civilised peoples of the world
on 30 Dceember 1891, and in which 1t declarcd that the acts of Great
Brtain refermed to in the same document were considered to have
been exercised in termtory whose absolute possession the
Govemnment of the Republic demanded with irrecusable historical
titles and in the name of the principles of the Law of Nations.

Finally_ on 26 August 1893, when an ad hoc agent was discussing in
London, on instructions from the Government of the Republic, the
matter of boundaries, in search of a decent settlement, the attention
of Her Majesty's Department of Forcign Affairs was drawn to the
fact that plans for exploitaton were announced, This terntory has
been maintained by Venezuela with arguments of las, which are as
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firm and valid todayv as at the time of its first exposition. On the
following 6th October, a solemn protcst was madc to the aforcsaid
claim, sincc the British Govermment had not aticnded to it as was
Just.

Never, cither before or sinee the conduct of England in this question
has shown thc character of intransigence which for somc time has
been pointed out, has the Government of Her Britannic Majesty
presented any proof or argument which could disprove a single one
of the protests referred to. While England gives as reasons facts of
force, Venczucla oxhibits titles of high valuc, and, animatcd by the
most conciliatory spirnt, urges with cagerness for the termination of
the dispute in a manner equally decorous to both parties. She
embraces the practice of arbitration, judging it to be the most
consonant with the ideas of Modern Law, and is, today as vesterday,
rcady to scttle the vexatious boundary disputc with the Colony of
Demcrara, if Great Britain, morc forgetful of her matenial resources
than of her marks of a civilised and cultured Nation, does not oppose
humiliating restrictions to the proposal of the Government of the
Republic,

The execution of the projected road from the headwaters of the
Barima to the Cuyuni or the Yuruan would undoubtedly produce a
collision with the Venczuclan authoritics in that arca, and would be
the cause of new acnmony in a controversy that it 1s in the interest
of both parties to bring to more conciliatory ground™ !

4.177. Regarding this last claim by the Colonv, Venezuela's note of protest once again
makes clear Great Britain's bad faith and recalls the commitment made in the 18350

Agreement. Its text reads as follows:

“In the periodical called the Daily Chronicle, of Demcrara, British
Guiana, there is a decree of the colonial govemor, Sir Charles Bruce,
dated December 4, 1889, in which Banma, or the great mouth of the
Orinoco River, is declared to be an English colonial port, and the line
known as "the Shomburgk line" is assumed to be the boundary
between British and Venczuclan Guiana, Now, according to Lord
Aberdeen's statement, made to Mr. Fortique, the Venezuelan

O Ihid, pp. 278-280.
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Minister in London, Shomburgk was never authorized to occupy any
part of our tcrritory, not ¢ven that inhabited by tribes of savage
Indians; that the stakcs and signs placed by him were only intended
to indicate a line which would be the subject of future negotiation
between the two nations; and that no mulitary stations or posts were
known to have been established, nor the British flag to have been
hoistcd over the disputed territory. This was in 1841, and the
Venczuclan Government soon sought the removal of the marks and
posts indicated.

Now, howcver, following its systcm of previous usurpations, the
Demcrara Government docs not hesitate to declare Barima a colonial
port. set up a police station there and take possession of the
neighboring country; all without permission or license and in open
disregard of all those principles of justice which govern the
intcrmational rclations of civilized nations.

The Government of the United States of Venezuela therefore finds it
necessary to protest, and herebv formally and solemnly protests,
against the acts of the Government of Demarara in declarmg Barnima
a colonial port: and does so in the same form and manner as
expressed in its protest of February 27, 1887, and of June 15 and
October 29, 1888, against previous usurpations of Venczuclan
territory,

It also protests against the act of jurisdiction that the same colony has
reeently pretended to exercise over Venczuelan land by authorizing
the construction of a road that will put Demerara m the federal
territory of Yuruary. That territory belongs exclusively to the
Republic and is under its sole and exclusive jurisdiction, never
having been considered as disputed territory between Venezuela and
Great Britain,

Moreover, the last named power is prohibited from claiming or
occupying it by the very terms of the agreement which it itsclf
proposed and concluded with Venczucla i 1850 through Mr,



Bedford Hinton Wilson, then British Chargé d Aftaires in this

capital™ *-

4,178, In short, Venezuela has never ceased to express its opposition to the excesses of
Great Brtain, making clear the intention of the Government of the Republic never to
recognize, for any reason whatsoever, the violent possession by the British of places whose

dominion belongs to Venezucla.

4.179. In view of the above, the conclusion 1s obvious: Great Britain never had title to
territorial sovereignty over the territorv of Guavana Esequiba and this was made clear by
President Guzman Blanco in the communication he made to Mr. J. A, Olavarria, Charg¢

d’Affaires of Venezuela on 17 May 1888 in which he wamed that:

“Tt 1s thus pretended that the usurpations made on the Icft of the
Essequibo are legitimised by Venezuela, with the abandonment of
the ¢laims up to that river, pointing out as an alinderable space what
is outsidc of what is posscssed by the English. They plead in their
favour prescription; but I have made it appear that it would m this
cas¢c be contrary to the treatics, and that as the Dutch or Bntish
possession has been the subject of constant complaints and claims,
resisted by force of arms, supported only by the violence of the
usurpers, not conscnted to cven onee, and of a date which cannot be
considered but recent in the life of nations, 1t has not the characters
of peaceful, uninterrupted, and durable which might justify it. [...]
On the other hand. if the mere fact of possession is a means of
acquisition, as the English have taken possession since 1884 of
Barima and Amacuro and other places, and arc holding on to them
by force. tomorrow or another dav thev will maintain that the
territory belongs to them because Venezuela has not thrown them
out. This is all the more extraordinary because it is linked to the
attempt to dispossess the Republic of what it possesses with

4= AHMPPRE, Old Archives. Great Britain, Guyana Boundarics, 1889-1890, Vol. 133, Filg No. 22,
folio 367-373 (available at: hips:/history stat¢.gov/historicaldocuments /[rus1890/d487).
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unimpeachable titles, such as the mining territory of the Yuruary.”
403

0 AMPPRE, Comunicacion sobre el provecto de tratado para ser presentado a Lord Salisbury.
Gurimnan Blanco propuso la cvacuacion del icrrilorio entre ¢l Orinoco ¥ ¢l Pomardn, ademas del
arbitramicnlo para decidir la controversia gencral hasia ¢l Esequibo (limile que sosticne Vencrucla).

Menciona cl despojo a la [ucrza de paric del (erritorio vencrolano. Pais: EUA. Exp. 471, Picra 4,
Folios 20-24. 1888,

185



CHAPTER 5: THE BRITISH-USA SWINDLE DISGUISED AS AN
ARBITRATION PROCESS LEADING TO A FRAUDULENT, ABUSIVE AND
UNJUST OUTCOME

5.1.  The preceding Chapter demonstrates that for sustaining a growing sovereignty
claim owver the Guayvana Esequiba that never found any legal basis, the British Empire
claimed for itsclf Venezuclan termitory for the sole reason of its Imperial desire of territonial
expansion, and that it manipulated. lied, pressured, threatened. concluded the 1830
agreement not to honour it in good faith but to mislead Venezuela's trust, all while
stubbornly rcfusing to resort to legal arbitration where the law, only the law, would rulc on
the dispute. If the British finally accepted to enter into an arbitration process, it was under
the U.S. pressure, and to ward off the risk of seeing the work of the Venezuelan Boundary
Commission concluding, as it had to, that the “true boundarv™ had always been the one

claimed by Venezuela.

52 But, as will be shown in this Chapter, accepting arbitration did not mean, tor Great
Britain, that it was rcady to lct its claim arbitrated according to intemational law. It had
repeatedly made it very clear that anv outcome which would not be in line with its interests
would be rgjected. The U.S., only focuscd on its objective which was to give substance to
the Monroe Doctrine. not on the objective of securing a sound legal solution to the dispute,

shown itself open to bend the arbitration process to suit with the interests of Great Britain.

5.3, Asamatter of fact. the 1899 Arbitral Award. issued on the basis of the 1897 Treaty.
markcd the culmination of a scrics of “political transaction[s] carricd out bchind

s 304

Venezuela's back and sacrificing its legitimate rights” ¥ making Venezuela the victim of

a corrupted arbitral process. or, in other words, of an “arbitration fraud”.

54 The list of peculiarities that mar the entire arbitration process is. no doubt, a

textbook case of what ¢an corrupt such a process;

M Letter from the Permanent Representative of Venezuela to the Secretary-General of the United
Nations, 14 February 1962 (Annex 140).
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¢ Venezuela has been compelled to conclude a treaty that was patently prejudicial to
its intcrests, retroactively retaining rulcs on “adversc holding™ that had always been
rejected as legally irrelevant by Venezuela, and that were never argued by the
British, the 1850 agreement enshrining the reverse rule. namely that no Party had

the intention to occupy the disputed territory;

¢ Venezuela has been precluded from having any effective role in the negotiation of

the Washington Trcaty.

e The arbitral proceedings, in turn, conducted on the basis of this Treaty, were
marked by grave imcgularitics and wviolated csscntial principles of the
administration of justice, resulting, in the words of a close observer, in “the general

discrediting of the cause of arbitration™ **

e As a result, Venczucla found itsclf to be victim of an award that has no rclation
whatsoever with the application of international law but represents the result of a
bargaining proccss dictated by political considerations. Such award cannot be

anvthing but null and veid.

n

5. In several official documents. including in statements before the United Nations,
Venczucla has provided a detailed and cxtensive account of the background to the
conclusion of the 1897 Treaty and of the proceedings resulting in the Arbitral 1899
Award.* The rich historical analvsis contained therein remains valid until today. For the
sake of conciscncss, this chapter will focus on some of the kev episodes in the larger history

of the mjustice committed against Venezuela in the period between 1896 and 1899.

2 From Richard Olnev to President Grover Cleveland (27 December 1899); Report on the
Boundary Question with British Guiana submitted to the National Government by the Venezuelan
Experts, 1967, p. 43 (Annex 150).

4% See. among others, Letter from the Permancnt Representative of Vencucla 1o the Sccorclary-
General of the United Nations, 14 February 1962 (Annex 140); Report on the Boundary Question
with British Guiana submiticd to the National Government by the Vencruclan Experts, 1967, p. 43
{(Annex 150); Minisicrio dc Rclaciongs Exicriores Republica de Vencrzucla, Los limiics de
Vengsucla con la Guayana Britdnica (1962); Ministerio de Relaciones Exicriores Republica de
Vengsucla, Reclamacion de la Guavana Escquiba: documentos 1962-1981 (available at:
hitps://peacepalace.on.worldcat. org/placchold/fornData/ocIcNuin).
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5.6.  The chapter is divided into two sections. The first addresses the negotiation of the
compromis and the conclusion of the 1897 Treaty. The sccond scction deals with the

conduct of the arbitral proceedings resulting in the Arbitral 1899 Award.

SECTION 1: THE NEGOTIATION OF THE COMPROAMIS AND THE
CONCLUSION OF THE 1897 TREATY

5.7.  Contrary to what a normal situation would have rcquired, where two cqually
sovereign States negotiate a treaty as crucial as a treaty establishing an arbitral tribunal in
charge of determining their common boundary, the 1897 Treaty was not the result of

cxchanges between Great Britain and Venczucla.

e Venczucla had no role m the negotiations, which were conducted exclusively by

the United States and Great Britain.

¢ The result was a text that was patently prejudicial to the interests and dignity of
Venezuela in respect to ¢rucial issues, including the composition of the future

iribunal and the definition of the applicable law.

e The text of the treaty, which was negotiated by United States Secretary of State,
Richard Olncy, on the onc hand, and by Great Britain’s Prime Minister, Lord
Salisbury, the Secretary of State for the Colonies. Joseph Chamberlain, and Great
Britain’s Ambassador in Washington, Sir Julian Pauncefote, on the other. was
complemented by a number of informal decisions taken by the two partics,
Venezuela was never informed of these decisions, even less was 1t requested to

consent to them.

¢ Finally, thc consent given by Venczucla to the text agreed upon by the United
States and Great Britain was far from being a free one. Acceptance of the text was
the only option available to Venczucla in order to avoid being cxposcd to the

aggressive conduct of Great Britain.
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L VENEZUELA SIDELINED FROM NEGOTIATIONS: “UNE
SITUATION QUASI-COLONIALE”

5.8.  Inncgotiating the Arbitration Treaty, the United States and Great Brtain behaved
as if Venczucla were not a sovercign Statc. Indeced, they took advantage of the situation of
weakness in which Venezuela found itself in the last decade of the 19* century. As one
authoritative scholar, Paul Rcuter. obscrved, the conditions i which Venczucla was
relegated during the negotiations of the arbitration treaty, and later before the Arbitral
Tribunal. “révélent une situation quasi-coloniale” "’

5.9, No doubt, recourse to arbitration was a long-standing aspiration of Venezuela. As
shown in Chaptcr 6 above, before 1896 Venczucla had repeatedly proposcd to Great Britain
to settle the territorial dispute by arbitration and on the basis of international law. Until that
time, however, Great Britain had svstematically refused such solution, or had subjected
rccourse (o arbitration to unacceptable conditions ™ In a lctter of 26 November 1893,
Great Britain’s Pnime Minister, Lord Salisbury, made clear that “Her Majesty’s

Government cannot in justice to the inhabitants offer to surrender to forcign rule™ ™

510, Itis also a fact that Venczucla requested the protection of the United States in order
to resist Great Britain's aggressive conduct and reach a peaceful solution of the territonal
dispute. It was clear that the possibility of submitting the dispute to arbitration could have

materialised only with the support of the United States. It was thercfore natural that, when,

U P, Reuter, “La motivation et la révision des sentences arbitrales a la Conférence de la paix de la
Have (1899) et le conflit frontalier entre le Rovaume-Uni et le Vénézuéla™. in Mélanges Offerts A
Juraj Andrassy. Springer, Dordreclit, p. 246. A similar view was expressed by other authors. See H.
Gros Espiell, “Estudio preliminar™. Academia Nacional de la Historia (1981). p. 21 (“Las
condiciones en las que Venezuela consintié en hacerse representar por dos jueces norteamericanos.
sin que existiera un protectorado o cualquier otra institucion andloga, se encuentra muy raramente
en un procedimiento arbitral v ponen de manifiesto una soberania cuasi colonial™); C. Sosa
Rodriguez. “El Acta de Washington v El Laudo de Paris™. in T. Carrillo Batalla (ed). La
reclamacion venezolana sobre la Guavana Fsequiba, Biblioteca de la Academia Venezolana de
Ciencias Politicas ¥ Sociales, 1983. p. 146 (“Venezuela es tratada como si fuiera una colonia o un
pais bajo mandato™).

%8 On the several aticmpts made by Venerucla 1o sclile the dispute by arbitration, sce also Letler
from Richard Olney to Thomas Bayard. 20 July 1895 (Annex 152).

A® Letter of Lord Salisbury to Sir Julian Pauncefote. 26 November 1893 (available at:
hitps://history state.gov/historicaldocuments/[rus1895p1/d530).
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in 1895, the United States intervened in the dispute, Venezuela accepted. and even

cncouraged, its mediation.

5.11. At no time, however, had Venczucla asked the Umited States to negotiate the
arbitration agreement on its behalf. The mitiative to negotiate such an agreement was taken
unilaterally by the United States, without consulting Venezuela. Nor was Venezuela

consulted about the content of the agreement.

5.12.  Great Britain accepted arbitration only because of the pressurc put on it by the
United States. In December 1895, the United States Congress had authorised the
establishment of a commission “to investigate and report on the true divisional line between
the Republic of Venczucla and British Guiana™ *'" The cstablishment of such a commission
represented an existential threat to Great Britain’s plan to usurp the territories belonging to
Venczucla. Only at that point Great Britain accepted to ncgotiatc an arbitration agreement,
as confimmed by the Secretary of State for the Colonies, Joseph Chamberlain, in Febmary
1896, Two main rcasons were at the basis of Great Britain™s change of position. First, by
accepting to negotiate an arbitration trcatyv, Great Britain hoped to put an end to the work
of the commission established by Congress, as it indeed happened. Second, and more
fundamentally, Great Britain realised that it could usc arbitration as a means for pursuing
its plan to usurp the territory of Guayana Esequiba.™!

3.13.  To obtain that result, it was indispensable for Great Britain to impose certain
conditions concerning the composition of the future arbitral tribunal and the law to be
applicd. This cxplains why, sincc the beginning, Great Britain sought to ncgotiate the
arbitration agreement exclusively with the United States. In particular, Great Britain first
accepted the United States” proposal, made behind Venezuela's back, that no Venezuelan

arbitrators would sit in the tribunal and then insisted in order to have this proposal

9 See United States 34th Congress, Act of the United States Congress, Public Act No. 1
(21 Dec. 1895), reproduced in GM. Annex 82.

1 As observed by P. Ojer. Sumario Histérico de la Guavana Esequiba, Maracaibo. San Cristobal,
1982, p. 47, “bajo aparicncia dc arbitramento de derecho, s¢ despejo ¢l camino para que Gran
Bretafia retuviera cl (crritorio, marginando a Venerucla y haciendo caso omiso dc sus derechos™,

190



integrated into the arbitration agreement.*'> Keeping Venczuela outside the negotiation
process and, subscquently, outside from the arbitration proccedings was for Great Britain

the best guarantee for the success of its plan.

5.14.  The two negotiating States were aware that, ultimately. they would be able to
coerce Venezuela into accepting their conditions; they did not hesitate to exploit their
situation of strength vis-a-vis Venczucla. The ncgotiator for Great Brtain, Sir Julian

Pauncefote, said it in unequivocal terms:

“There is no danger of Mr. Olney listening for a moment to the
Venezuelan howl for a modification of our terms of Arbitration™ *12

5.15. Thc position of thc United Statcs was cnunciatcd in cqually clear terms by the

United States Secretary of State, Richard Olney:

“Today the United States is practically sovereign on this continent,
and its fiat is law upon the subjects to which it confines its
intcrposition. Why? 1t is not because of the pure fricndship or good
will felt for it. [...] It is because, in addition to all other grounds, its
infinite resources combined with its isolated position render it master
of the situation and practically invulnerable as against any or all other

powers” 14

12 Telegram from Lord Salisbury to Sir Julian Pauncefote, British Ainbassador in Washington
(3 June 1886), in Report on the Bonndary Question with British Guiana snbmitted to the National
Govermuent by the Venezuelan Experts. 1967, p. 36 (Annex 150). “We should also accept its
application to Venezuela if. for this purpose. the United States will stand in the place of Venezuela™.
413 Privale letter from Sir Julian Pauncefote, British Ambassador in Washington, 1o Lord Salisbury,
8 December 1886, in Report on the Boundary Question with British Guiana subinitted to the
National Governunent by the Venezuelan Experts, 1967, p. 36 (Annex 150).

M Letter from Mr. Olmey to Mr. Bavard, 20 July 1893 (available at:
hitps://history .slalc.gov/historicaldocuments/Trus1895p1/d527).
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5.16.  The evidence confirms that the United States and Great Britain systematically
avoided to rcquest the consent of, or to consult, Venczucla during the different stages of

the negotiations.?!*

517, On 20 July 1895, Secretary of State Olney sent a note to Great Britain by which he
forcefully requested Great Britain to submit the Venezuelan boundary question in its
cntircty to impartial arbitration *'® This notc represented the first act of active involvement
of the United States in the territorial dispute. As already observed. the reason that prompted
this initiative had nothing to do with the intention to protect Venezuela's interests, The
United States scized the opportunity offcred by Great Britains aggressive conduct against
Venezuela to affirm its role as emerging power. Venezuela was used as a piece of a broader
negotiation process in which the main objectives were that of reaffirming the centrality of
the Monroe doctrine and of promoting the project of general convention on arbitration as
well as other arbitrations with different states. President Cleveland recognised this

cxpressly:

“I hope there arc but fow of our fellow-citizens who, in retrospeet,
do not now acknowlcdge the good that has come to our nation
through this episode in our history. It has established the Monroe
Doctrine on lasting foundations before the eves of the world: it has

113 On the scandalous lack of anv involvement of Venezuela in the negotiations see Academia
Nacional de la Historia. “Declaracion acerca del problema de los limites de Venezuela con la
Gnayana Britdnica™ (1965). reported in Boletin de la Acadenua Nacional de la Historia, 2004, p.
167, PFM. De Vegamuan, El Esequivo, fromtera de Venezuela: documentos historicos v
experiencias personales. SA linpresiones (1968). p. 171: H. Gros Espiell. “El conflicto limnitrofe
entre Venezuela ¥ Guyvana en un Libro Reciente”. in Humanitas: Anuario del Centro de Estudio
Humanisticos, 1980, p. 684; . A. Zambrano Velasco. The Esequibo. Our Historical Claum. Imprenta
Nacional (1982). p. 8: H. Gonzilez Oropeza and M. Donis, Historia de las Fronteras de Venezuela.
Cuadernos Lagoven (1989), p. 161; E, Herrera, Por qué se ha reducido el territorio venezolano?,
Alfadil (1990), p. 75; 1. C. Rev, La Reclamacion Venezolana sobre la Guayvana Esequiba, Instituto
Internacional de Estudios Avanzados (IDEA) (1990), p. 10; M, Bello, “Formacion de los limites
terrestres de Venezuela”, in Aldea Mundo, Revista sobre Fronteras ¢ Integracion, 2008, p. 14; R.
Sureda, Venczuela v la Guayvana Esequiba, in GeoVenezuela, 2008, p. 351; G.R. Salas, “Las
controversias liinitrofes pendientes en América del Sur. La cuestion del Esequibo™, in Revista de 1a
Facultad, Universidad Nacional de Cordoba (2011), p. 71; C. A, Bricefio Monzon, La cuestion
fronteriza en la conformacion de la politica internacional en Argentina ¥ Venezuela; Siglos XIX-
XX, Universidad Nacional de La Plata (2014), p, 277.

N6 Letter from Mr. Oluwey to Mr.  Bavard, 20 July 1895 (available at:
hitps://history .slalc.gov/historicaldocutnenis/frus1895p1/d527).
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given us a better place in the respect and consideration of the people
of all nations, and cspccially of Great Britain; it has again confirmed
our confidence in the overwhelming prevalence among our citizens
of disinterested devotion to American honor; and last, but by no
means least, it has taught us where to look in the ranks of our
countryvmen for the best patriotism.

In these circumstances neither the character of the people claiming
the soil as against Great Britain, nor the value of the lands in dispute,
was of the least consequence to us; nor did it in the least concern us
which of the two contcstants had the best title to any part of the
disputcd territory, so long as England did not posscss and colonizc
more than belonged to her-however much or however little that
might be. But we needed proof of the limits of her rights in order to
determine our dutv in defense of our Monroe Doctrine; and we
sought to obtain such proof, and to sccurc pcacc, through

arbitration™ ¥’

5.18.  This cxplains why, since the beginnig, the United States did not contemplate to

mvolve Venczucla in the ncgotiations. As remarked by a lcading British historian:

“In]Jot a word was said to Venczucla about the note, though its
proposals affected her deeply. What seems to have been uppermost
in Olney's mind, indeed, was not the interests of Venezuela but the
interests of the United States, the vindication of the Monroc
Doctrine, and, I would add, of the paramount position of the Unitcd
States in the western hemisphere™ *'*

W78, A, Consalvi, Grover Cleveland v la Controversia Venezuela-Giran fBretafia, Ticrra de Gracia
Editores, 1992, p. 120-122 (available at ; hitps://www inikeslibrary . com/pages/books/5365/simmon-
alberto-consalvi/grover-cleveland-v-la-controversia-venezuela-gran-bretana-bretana-la-historia-
secreta). The link between the solution of the Venczuelan question and the proposal of a general
convention for the settleinent by arbitration of all controversies between the United States and Great
Britain emerged clearly from the Telegram fromn Olney, Departinent of State of the United States,
to Bavard, Ambassador to London, 16 Jamuary 189G (Annex 57), For the relations existing between
the Vengzuelan arbitration and other ¢contcmporary arbitrations, sce Let(er [tom Choale 1o Hay, 20
Scpicmber 1899 (Annex 172).

¥R A Huwphreys. Anglo-American Rivalries and the Venezuela Crisis. Transactions of the Roval
Historical Society, Vol. 17,1967, pp. 131-164, a1 151, On the rcal motivation behind the intervention
of the United States see also P. Ojer. Sumario Historico de la Guavana Isequiba, Maracaibo, San
Cristobal. 1982, p. 40 (“los Estados Unidos se propusieron aprovechar la cuestion guayanesa pasa
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5.19.  Asalready said, in December 1895, the President of the United States, Cleveland,
asked the Congress to cstablish a commission for detenmining the line of division between

Venezuela and British Guvana and, “[o]nce again, Venezuela was not consulted” ¥

5.20. Negotiations of the text of the arbitration agreement only started in 1896, A first
round of negotiations took place between February and June 1896, The result of this
ncgotiation only was made available to Venczucla through the publication of the

correspondence between the United States and Great Britain.

521. A second round of negotiations then took place in the fall of the same vear. In
September 1896, the Secretary of State for the Colonies, Joseph Chamberlain, who had a
key role in the negotiations, madc a visit to the United Statces and had ““a private interchange
of opinion™ with Secretary of State Olney on the “Venezuelan question™* Chamberlain
cxpressed its conviction that “ncither party [the United Statcs and Great Britain] can desire
a solution which would be humiliating to the other and it must be possible to find an
arrangement free from this objection™ **! Chamberlain made clear that Great Britain
regarded the possibility of an arbitration bascd on law which could result in the recognition
of Venezuela's legitimate right of sovereignty over Guavana Esequiba as an “humiliating
solution™. Chamberlain madc also clear the conditions he regarded as indispensable to
avoid that “humiliating solution™: to have the United States as the only counterpart in the
negotiation of the arbitration treatv and subsequently in the arbitral proceedings, and to

in¢lude in that trcaty rules on “adverse holding™ on which Great Britain could rely to justify

salir de su aislacionismo, v pasar al plano de gran potencia. mediante la provocacion artificial a Gran
Brelafia para que los lomara cn cucnla v accplara su doctrina Monroe, cs decir la doctrina
justilicativa de su predominio cxclusivo en todo ¢l Continente™). H. Gonrales Oropeza and M.
Donis. Hisloria dc las Fronicras de Venczucla, Cuadernos Lagoven (1989). p. 93 ("Pcro no sc crea,
como sc ha sostenido en diversas oporiunidades, que la intervencidn de Estados Unidos luc producio
de la defensa de la integridad territorial de Venezuela en virtud de la Doctrina Monroe. Tampoco su
preocupacion por las ambiciones territoriales de Gran Bretafia. Tanto el mensaje presidencial como
la Nota diplomatica obedecieron a otros intereses: los Estados Unidos decidieron aprovechar el caso
venezolano para salir de su politica aislacionista ¥ entrar en el escenario mundial como potencia
emergente”).

9 Ihid., at 155,

42 Letter Mo Chamberlain o Olney, 28 Scptember 1896 (Annex 168).

= Ibid.
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its unfounded claims.** This new round of negotiation led to the adoption, on 12 November
1896, of a protocol containing thc cssential pomts of the future agrecement. This sccond
round was conducted through confidential exchanges between the negotiators. Venezuela
was only informed of the conclusion of the protocol and was asked to accept it, without, in

fact, being given any possibility to amend it.

5.22. The position of Venczucla during these different stages of the ncgotiations is
carefully reflected in the message of then Venezuelan President, Joaquin Sinforiano De

Jesus Crespo, to the Venezuelan Congress of 20 February 1897, He stated:

“The tirst official knowledge the Executive power had of the means
emploved to induce our powerful adversary to accept arbitration
unrcscrvedly and unconditionally, for which Venczucla had alwayvs
contended. was derived from the publication of the correspondence
between the Govemments at Washington and London from February
to June of the past vear, and which, being so favorable to this
republic, was sent here to be translated into Spanish and printed.
Latterly this Govermnment, through its Legation at Washington, was
consulted as to a point in relation to those negotiations for arbitration.
The reply of the Venezuelan Minister of Foreign Affairs, with an
opinion contrary to that which was scemingly suggested on this
point, arrived in Washington at the time when the answers from
Great Britain were expected as to the determinate points of the
arbitration. At this juncture the Government was informed that on
the 12th of November there had been signed in Washington by his
Excellency Mr Olney, Scerctary of State of the United States, and Sir
Julian Paunccfotc, Ambassador of Her Britannic Majesty in
Waslington, a protocol with the essential bases for a treaty between
Venezuela and Great Britain, which, by means of arbitration, would
put an end to the old dispute between the two nations. The bases were
then submitted by the Washington Government for the considcration
of this Govemment by means of a letter to me from his Excellency
Mr Cleveland, in which he mamfested the noble desire to see

=2 Ibid.
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accepted a compact which, in his opinion, was just and
advantagcous™ **

5.23. This statement, which is reported also in Guyana’s Memorial and whose

correctness Guyana docs not dispute,* confimms:

that in thc first stage of thc ncgotiation, Venczucla was not consulted by the
negotiating states and became avare of the existence of a negotiation only through

the publication of the relevant correspondence;

that the last document pertaining to the negotiation and made available to

Venczucela was a correspondence that took place in Junc 1896;

that Venczucla was then consulted onlv on one point but that its opposition in
relation to that point was made irrelevant by the conclusion of the protocol of 12

November 1896,

that Venczuela was not informed of the content of the negotiation which took place

in the fall of that vear: and

that in the end Venezuela was simply placed before the altemative of accepting or

not accepting the text agreed upon by the United States and Great Britain.

5.24.  All this evidence speaks loudly about the lack of involvement of Venezuela in the
ncgotiations. As it has been noted, “the United States, with British concurrence, acted on
Venezuela's behalf, but Venezuela herself was not consulted, or, rather [...] she was not

consulted till the very end of the negotiations. and then only perfunctorily™ *** In fact.

123 Message from President Joaquin Sinforiano De Jesis Crespo to Congress, 20 Febmary 1897,
reprinted in Odeen Ishmael, “Chapter 13: The Arbitral Tribunal and the Award™ in Tmil of

Diplomacy. GNI Publications, 1998 (available at:
http://Awww . guvananews.org/features/trail_diplomacy_pt3.html).
424 GM. p. 188.

13 R. A. Humphreys. “Anglo-American Rivalries and the Venezuela Crisis”. in Transactions of the
Roval Historical Socicty, Vol. 17 (1967). pp. 131-164, al p. 158, Scc also J. Aguilcra, Las [ronicras
d¢ Vencrucla, Ediciones Minci (1976), p. 69 (FInvestigacioncs recicnics han demostradoe que
Venerucla fue dgjada de lado cn ¢l curso d¢ las negociacioncs ¢ntre Estados Unidos v Gran Brelana,
particularmente ¢n la lfas¢ [inal de 1as mistnas. que por ¢icrio [uc la mas imponanic™).
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Venezuela reacted vehemently against the exclusion of Venezuelan arbitrators, as well as
against the inclusions of the rulc on “adverse holding™. However, its cfforts to obtain an
amendment to the project of treaty were vain. On the one hand, the person who should have
represented the interests of Venezuela in the negotiation, James ), Storrow, a U.S. lawyer
who was appointcd as Venczuclan representative because of his strong connection to the
U.S. Secretary of State Olney, failed to defend the legitimate requests for amendments of
its client and in fact acted essentially as an agent of the United States having the task of
convincing Venczucla to accept the text as it was. The mtense correspondence between
Storrow and Olney reveals that Storrow acted constantly under the instructions of the U.S.
Secretary of State, and not that of the Government of Venezuela. On the other hand, as will
be shown later, the United States made clear that, without the acceptance of the text, it
would not have defended Venezuela against the aggressive conduct of the Great Britain. In

sum, Venczucla was in fact cocreed into accepting the toxt as it was.

IL. THE VERY IDEA OF VENEZUELAN ARBITRATORS RULED
ouT

5.25.  The most unfair and humiliating manifcstation of this quasi-colonial treatment was
the extraordinary decision to cxclude the presenee of any Venczuclan on the bench of the
Arbitral Tribunal. Not only did Article II of the 1987 Treaty provide that the Tribunal was
to be composed of two English and two American jurists. it also denied Venezuela any say
as to the sclection of the arbitrators in case of death, abscnece, or incapacity to scrvc of any

of the four arbitrators named in that provision.

3.26.  Venezuela was in fact denied its role as party to the dispute. In the words of Sir
Julian Pauncefote, “the question would be arbitrated precisely as if the controversy were

between Great Britain and the U 8.7

53.27.  The way in which the decision over the kev question of the composition of the

Tribunal was taken is revealing of the approach followed by the two negotiating States over

426 Private letter from Sir Julian Pauncefote. British Ambassador in Washington. to Lord Salisbury
(8 Dcecember 1896): Report on the Boundary Question with British Guiana submitted to the National
Government by (he Vencrzuclan Experis, 1967, p. 36 (Annex 150),
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the course of the entire negotiation. The proposal was first advanced by the United States
Scerctary of Statc, Richard Olncy. In a tclegram of 14 January 1896, sent to the United
States Ambassador in London, Thomas F. Bavard, he asked to communicate to Great
Britain the following proposal: “Tribunal to consist of two members of present American
Commission, of two persons choscn by Great Britain, and of a fifth agreed upon by the two
Govemments [...]".%*7 The exceptional circumstance of the exclusion of any Venezuelan
arbitrator did not escape the attention of the United States Ambassador, who immediately
stated that “Venczucla docs not appear to have any [...] participation, nor any voicg, in the

tribunal of settlement™ ***

528  The answer of Olney reveals how little consideration he had for Venezuela, which
was noncthcless the main party concerncd: “Communicatc contents of my cable of
fourteenth without delav, leaving British Government, if it thinks it important, to raise
question of Venezuela assent™ * Yet, the British Government, which had no consideration
at all for Venczucla, did not find it mmportant to inform it that it would have no arbitrator
on the bench. As reported on 26 January 1896 by the U.S. Ambassador in London, “thev
|Great Britain| consider that Venczucla must be represcnted in arbitration, but if United

= 430

States stipulate for Venczuclan concurrenee, I believe that would suffice

3.29.  As a result, neither the United States nor Great Britain had found it necessary to
consult Venezuela of the decision to exclude Venezuelan arbitrators — a decision which
was both unfair and ¢learly prejudicial to Venczuela's interests. As Sir Pauncefote candidly

admitted, such decision was the result of “an implied understanding with us throughout the

¥ Translation of the Cipher Telegramn relating to a letter that Olnev sent to Bayard. American
Ambassador in London, 14 January 1986 (Annex 33). For the importance of this letter in showing
that. since the beginning of the negotiations. Venezuela was used by the Umted States as a piece of
a broader negotiation process in wlich the main objectives were that of reaffirming the centrality of
the Monroe doctrine and of promoting the project of general convention on arbitration as well as
other arbitrations with different States.

% 1 etter from Thomas Bavard to Richard Olney, 15 January 1896 (Annex 56),

12 Telegram (rom Olney, Department of Stale of the United Stales, (o Bayard., Ambassador (o
London, 16 January 1896 (Annex 57).

43 Letter from Thomas Bayard to Richard Olney. 15 January 1896 (Annex 56).

198



whole correspondence and negotiation that the Arbitrators on the side of Venezuela should

bc American™ *!

5.30.  Great Britain defended the decision on the arrogant ground that “we know of no
Venezuelan jurist worthy of the name and whom we could consent to entrust with the
function of Arbitrator in such a case™™* In fact. there were plenty of distinguished
Venczuclan Iegal scholars who could have been chosen to sit as arbitrators.** The real
reason lies elsewhere and 1s revealing of Great Britain’s expectations about the attitude of

the American arbitrators during the arbitral proceedings.

th

31, Great Britain was aware that the United States, unlike Venezuela, had no national
scnsibility or intcrest as regards the delimitation of the contested termtory, cxcept
eventually in relation to the question of the navigation of the Orinoco River. In the words
of Sir Paunccfotc, the position of the Unitcd Statcs in respect of the disputc between
Venezuela and Great Britain was that of a “neutral sovereign”™. In the same vein, the
arbitrators appointed by the United States were closcr to “an umpire™ than that of arbitrators
appointed by onc of the two contending partics. ™! By contrast, the British arbitrators were

appointed specifically to be open to British arguments.

5.32.  Insum, it is obvious that, behind the decision to exclude any Venezuelan arbitrator,
a fraudulent stratcgy aiming at predetermining the result of the arbitral proccedings was at
play. As asked by one commentator. “would the U.S. Arbitrators representing Venezuela
have proceeded in the same way, if what they had decided had been a territorial portion of

their country?™, It was clear that, in the ¢yes of the United States arbitrators and lawycrs,

*3 Private letter from Sir Julian Panncefote. British Ambassador in Washington. to Lord Salisbury
(8 Dccember 1886): Report on the Boundary Question with British Guiana submiticd 1o the National
Government by (he Vengzuclan Experts, 1967, p. 36 (Annex 150).

2 Ihid,

3 A non-cxhaustive list includes the following namces: Pedro Manucl Arcaya, José Lorclo
Arismendi, Juan Bautista Bance, Anibal Dominici, Ramon F. Feo, Esteban Gil Borges, José Gil
Fortoul, Carlos F. Grisanti, Carlos Leon, Rafacl Marcano Rodriguez, Cristobal L, Mendoza, Néstor
Luis Pérez, Simén Planas Suarez, José Santiago Rodriguez, Julio Cesar Salas, Algjandro Urbangja,
Guillermo Tell Villegas, Nicomedes Zuloaga Tovar, See Rogelio Pérez Perdomo, Los Juristas
Académicos de Venezuela; Historia Institucional y Biografia Colectiva (2013).

A Ihid.
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“after all, it was a picce of land of the “barbarian™ Venezuela that was in dispute, and it was

»3 435

not worth dragging scrious conscqucnces for that cause.”™ Great Britain was awarc of it.
It was aware that the appomtment of two Venezuelan arbitrators would have made the
Tribunal less malleable, Hence its interest in excluding the presence of Venezuelan

arbitrators.

II1. THE RETROACTIVE IMPOSITION OF A LEGAL BASIS FOR
THE BRITISH UNFOUNDED CLAIM

3.33. Another manifestation of the frandulent and unjust treatment of which Venezuela
was the victim was the decision to cxpressly include, among the rules applicable by the
Tribunal, the recognition that fifty vears’ occupation constituted a valid title. In fact, as
shown in Chapter 7, the territory of Guavana Esequiba had never been occupied by Great
Britain, which had only conducted local incursions. Yct, in the abscnce of any other
ternitonial title, introducing a provision which recognized “adverse holding™ as a valid title
represented for the United Kingdom the only mcans for secking to legitimize its usurpation

of Venczuclan termitory. To that end, Article IV (a) of the 1897 Trcaty cstablished that:

“Adverse holding or prescription durning a period of fifty vears shall
make a good title. The Arbitrators may deem exclusive political
control of a district, as well as actual settlement thereof, sufficient to
constitute adverse holding or to make title by prescription”.

534, This rule was clearly prejudicial to Venezuelan nterests. Indeed, Venezuela had
persistently opposed to recognise effective occupation, of whatever antiquity, as a valid
title to the disputed territory, It had cxposcd its position on the matter on scveral occasions,

including in exchanges with the United States.

45 R, Chalboud Zerpa. ~Los limites entre Vencrucla y ¢l Estado de Guvana: Bosgucjo histérico de
la controversia cxistenic”, in Revisia de 1a Faculiad de Derecho de 1a Universidad Caidlica Andrés
Bello (1987), p. 328 ("Hubicran procedido los arbitros norlcamericanos representantes de Vencrucla
¢n la misma forma. si lo quc hubicsen decidido hubicra side unc porcidn (crritorial de su pais?... al
(in y al cabo, ¢cra un pedaro de ticrra de la Venezucla “barbara’ lo que sc disputaba v no valia la pena
arrasirar gravcs consccucncias por ¢sa causa’™).
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53.35. Inaletter sent to the United States Secretary of State, Richard Olney. on 3 February
1896 — a fow waocks, then, after the beginning of the negotiations between the United Statcs
and Great Bntain —, the Venezuelan Foreign Minister, Pedro Ezequiel Rojas, referring to
the work of commission established by President Cleveland, insisted on the importance for
Venczucla that “the rights of the two partics to the dispute™ be deduccd from “argumcnts
of legal or historical force. instead of those based upon fortuitous circumstances or upon

the fact of local occupation™ %

5.36. At the beginning of the negotiations, the United States appeared opposed to the
possibility of rccognising cffcctive occupation as a valid title. In the notc scnt to Great

Bnitain on 20 July 1895, the United States Secretary of State, Olnev, observed:

“Tt 1s, indeed, intimated that the British claim to this particular
territory rests upon an occupation, which, whether acquiesced in or
not, has ripened into a perfect title by long continuance. But what

prescription affccting ternitonial rights can be said to oxist as between

sovereign states™ 7

537 In a lctier sent to the British Ambassador in Washington, Sir Pauncefote, on 12
June 1896, the United States Secretary of State changed his position by proposing to leave
to the tribunal to decide whether occupation was to be regarded as a valid title under

intcrnational law, He suggested a toxt to the cffcet that:

“if territory of one party he found in the occupation of the subjects
or ¢itizens of the other party, such weight and cffcct shall be given
to such occupation as reason, justice, the rules of intemational lav,
and the equities of the particular case may appear to require™ **

53.38.  This proposal was not accepted by Great Britam, which regarded Olneyv’s text as

not vet providing sufficient guarantees for the recognition of its claims by the future

% Letter from Mr. Rojas to Mr. Olney, 5 February 1896 (available at:
hittps://istory . state. gov/Mistoricaldocmnents/frus1895p2/d767).

43 fhid.

- Letter from Mr. Qlney to Sir Julian Pauncefote, 12 June 1896 (available at:
hitps://history .slalc.gov/historicaldocutnenis/[rus1896/d182).
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tribunal. To overcome the resistance of the counterpart, Secretary of State Olney changed
again his position. In order to rcassurc Great Britain that the Arbitral Tribunal would
recognise effective occupation as a valid title, and in fact rule in its favor, he advanced the

following proposal:

“Can it be assumed that Her Majesty’s Government would submit to
unrestricted arbitration the whole of the territory in dispute provided
it be a rule of the arbitration, embodicd in the arbatral agreement, that
tcrritory which has been in the ¢xclusive, notorious, and actual usc
and occupation of either party for even two generations, or say for
sixty vears, shall be held by the arbitrators to be the territory of such
pam,?uw

539, Effective occupation thus became the rule that should have guided the arbitrators.
After further modifications made to accommodate some additional requests of Great
Britain, Olncy’s proposal became Article IV {(a) of the Arbitration Treaty, which, as scen,
established that “[a]dverse holding or prescription during a period of fifty vears shall make
a good title”, The rule was strongly contested by the Venczuclan Government, which
however was not in a position to opposc its inscrtion in the arbitration agreement. In a
pathetic attempt to convince the Government to accept the clause, Storrow presented the
rule on “adverse holding™ as a great success, thus revealing that his real role was that of

protecting the interests of the United States, and not that of Venezuela.**"

540. In sum. the United States Secretary of State did not hesitate to sacrifice the rights
of Venczucla to sce its title recognised. favouring the British illcgitimate and fabricated
claim. in order to affirm the role of the United States in the American continent. Venezuela

was never informed of the change of attitude of the United States: “The bargaining took

3 fhid.

1 Tetter of I. J. Storrow to Secretary of State Olney, 29 November 1896. Richard Olney Papers.
Vol. 67, No. 11878-11887. Library ol Congress, reproduced in J. Gillis Weller, The {nlernational
Arbitral Process: Public and Private, vol. 111, Occana Publicalions, New York, 1979, p. 15 ("Bui,
we said, il was nol a concession. Prescription was, 1 thought, our strongest ground, and 1 wanted
G.B. 1o agrec 1o it; and ol all possiblc terms, [ilty ycars was the best [or us™).
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place, of course, without Venezuela's acceptance (or even knowledge)™.**! Venezuela was
madgc awarc of the decision taken by the two Statcs only at the end of the negotiations,

when “it became apparent that Venezuela would have to be cajoled or coerced into signing

the treaty™ .

1Vv. KEY DECISIONS TAKEN BY THE UNITED STATES OF
AMERICA AND GREAT BRITAIN DURING THE
NEGOTIATIONS CONCEALED FROM VENEZUELA

541. Asalrcady obscrved, during the most delicatc phasc of the negotiation, which took
placc in the fall of 1896, Great Britain and the United States decided not to take public

record of their exchanges and to keep their correspondence strictly confidential.

542, This circumstance finds confirmations in the words of the United States Secretary

of State, Olncy:

“Thavc vours of the 25th of Junc and have delayed answering only
to get assurance from Washington that the last thing of rccord
rclative to the Bntish-Venczucla Boundary Disputc in the
Department of State 1s my letter of July 13, 1896. Mr. Cridler — Third
Assistant Secretary — so writes me, and his statement accords with
my own recollection. When Sir Julian and mysclf returned to
Waslhington in the fall of that vear. the negotiations proceeded with
great activity at personal and informal interviews of which I at least
kept no memoranda™. **

543, In a letter of 24 Mav 1899 to the Brtish Ambassador, Sir Pauncefote, Olnev

described the second round of negotiations as follows:

M E, Mondolfi, El Presidente Benjamin Harrison ¥ la mediacion de los Estado Unidos en la
controversia de limites entre Venezuela ¥ Gran Bretafia. Biblioteca de la Academia Nacional de la
Historia (2000). p. 175 ("El regateo tuvo lugar. claro estd, de espaldas a la aceptacion (cuando no al
simple conocimiento) por parte de Venezuela™).

2 George B. Young, “Intervention under (he Monroce Doctrine: The Olney Corollary™, in Pofitical
Science Quarterly, 57(1942), p. 276,

415 Letter from Richard Olney to Benjamin Harrisor. 8 July 1898. reproduced in J. Gillis Wetter.
The Inlernational Arbitral Process: Public and Private, vol. 111, Occana Publications, Now York,
1979, p 23.
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“When vou and I returned to Washington in the Fall of 1896 and
went to work on the Venczucla business industriously and kept at it
continuously. But we did so mostly by informal personal talks or, so
far as the negotiations were in writmg, by equallv informal and
private notes, none of which were regarded by me as of an official

character or were allowed to go on to the files of the State

Dcpartment™ "

544, No explanation was given of the reason why the exchanges between the two
negoliating States were kept strictly private and confidential in the most intense phasc of
the negotiation. The reason became clear only during the arbitral proceedings in Pars,
when Great Britain made use of the confidential correspondence exchanged between Olney
and Paunccfote to compel the American lawvers defending Venczuela to accept their

interpretation of fundamental clauses of the 1897 Treaty.

545 The evidence makes clear that, during the decisive phase of the negotiation, the
United States Secretary of State and the British Ambassador took a number of decisions
over the interpretation to be given to the text under negotiation. These “interpretative
agreements”, which in fact were later treated as complementing and being an integral part
of the text of the treaty, ™ were contained in the confidential correspondence exchanged

between them.

546,  Asthe United States Secretary of State made it clear,**® such correspondence had
to remain confidential. In fact, the Government of Venezuela was never informed about

the decisions taken by the negotiating partics, ™™/

1 Letter from Richard Olney to Sir Pauncefote, 24 May 1899, reproduced in J. Gillis Wetter, The
International Arbitral Process: Public and Private. vol. II1. Oceana Publications, New York, 1979,
P 25.

M fhid,

4% Letter from Richard Olney (o Sir Pauncelote, 24 May 1899, reproduced in 1. Gillis Wetler, The
International Arbitral Process: Public and Private, p. 23.

" See Acadeiia Nacional de la Historia. “Declaracion acerca del problema de los linites de
Venesucla con la Guayana Britdnica™ (1965), reported in Boletin de 1a Academia Nacional d¢ la
Historia. 2004, p. 169 (“Respecto de iportantes cliusulas del Tratado. se le dio a Venezuela una
interpretacion distinta de la convenida por los negociadores™) and J. A, Zambrano Velasco, The
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547, This fact was known to English and American counsel who took part to the arbitral
proccedings in Paris. At a mecting between Harrison and Webster — respectively, the
United States appointed lead counsel for Venezuela and the British lead counsel — Harnison,
speaking of this confidential correspondence, confessed that “he did not believe the

Venczuclan Government has scen i+

548. The two following cxamples arc revealing as regards the impact of thesc informal

agreements on the interpretation of the 1897 Treaty.

(i) THE CONCEALED INTERPRETATIVE UNDERSTANDING OF THE
PRESCRIPTION RULE SET OUT IN ARTICLE 1V OF THE 1897 TREATY

5.49.  As already observed, Article IV (a) of the 1897 Treaty recognized the role of
cffcctive occupation by providing that “[a]dverse holding or prescription during a period
of fifty vears shall make a good title”. However, this provision did not clarify when the
period of preseription was meant to start, In particular, it is not clear what the relationship
between Article IV and Article I of the 1897 Treaty 1s. Article I cstablishes that, as a
first step in the determination of the boundary. the Tribunal had to investigate the extent of
the territorics belonging to the contending partics “at the time of the acquisition by Great
Britain of the Colony of Brtish Guiana”, that 1s m 1814. Given the importance assigned
by Article Il to the determination of the territory belonging to each party in 1814, Article
IV could reasonably be interpreted to the effect that cffective occupation was a valid title

only if it oceurred in the penod before 1814,

5.50. Inits wntten memorial submitted to the Arbitral Tribunal. Venezuela defended the
argument that Article IV must be read in conjunction with Article lll. and that therefore

Rules A and B of Article IV of the Treaty had no application to the period subscquent to

Esequibo. Our Historical Claim, Tmiprenta Nacional (1982), p. 8 ("While these negotiations were in
process, U.S. Secretary of State Olney hid from his own officials, from Veneznela's lawvers and
from the Venezuelan government the sense and scope of the commmitments which he had acquired
with Great Britain™).

A Letter with Annexure of Great Britain's Leading Counsel. Sir Richard Webster. to Sir Thomas
Sanderson (13 Junc 1899), reproduced in J. Gillis Weller, The fnternational Arbitral Process: Public
and Private, vol. 11, Occana Publications. Ncw York, 1979, p. 27.
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1814, when Great Britain acquired the Colony of British Guiana. In any event, since the
disputc began in 1841, no good faith adverse holding or prescription can have occurred
since then and, therefore, no effective occupation recorded after 1841, if anv, could have

had any legal effect.

551, Inaprivate note of 2 February 1899, addressed to counsel for Venezuela, Mallet-
Prevost, Great Britain expressed its surprisc for this argument, suggcsting that the position
defended by Venezuela wag in contrast to the interpretation of the relevant clauses as
agreed during the negotiation of the 1987 Treatv. Great Britain went so far as to request

the United Statcs counscls defending Venczucla to withdraw that argument.

5.52.  Thc method of sending ex parse notes to counscls of an adverse Party, asking them
1o withdraw such or such argument, is in itself contrary to all rules of justice. Mallet-Prevost
madc it known in respondimg that not only he mformed the Government of Venczucla of
this request of Great Britain, but also that “the counsel for Venezuela |...| must determine
for themsclves what arguments may be fairly brought forward™ *® In replying to this
rcquest, Venczucla forccfully instructed the United States lawvers not to acccde to this

request, noting:

“The Government of Venezuela cannot understand by what authority

the British Lawvers demand the Lawvers of Venezuela to retract the

points of our defence” +!

553, With a letter of 22 April 1899, Mallet-Prevost accordingly refused to “withdraw

our argument as to the prescriptive period™ **

554, A few weeks later. the British Ambassador, Sir Pauncefote. raised the issue directly

with the Unmited States Secretary of State, Olney. He stressed that:

M Letter from Mallet-Prevost to Sir Richard Webster, 22 April 1899, GM, vol. I, Annex 32.
B Ihid.

1 Letter from Calcafio 10 Jos¢ Andrade. 23 March 1899 (Annex 61),

32 Letter from S. Mallet-Prevost to Sir Richard Webster, 22 April 1899, GM. vol. III, Annex 32.
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“the period of prescription which we had in contemplation
throughout thc ncgotiation was a period (ultimatcly fixed at fifty
years) immediately prior to the date of the Treaty™.

5355, He also communicated that it was the intention of Great Britain to use the
diplomatic corrcspondence cxchanged at the time of the ncgotiation, including a notc -
“marked at the time “strictly personal’™ - sent by Olnev to Pauncefote on 29 October

1896, 1%

th

56, Olney responded in a quite alarmed way:

“I confess myself quite appalled at the possible and not improbable
consequences of our opening up such a field of investigation and
inquiry as the lettcr in question naturally points to™. ™!

53.57.  The question was settled on 13 June 1899 during a private meeting between the
lcad counscl of Great Britain, Sir Webster, and the Amencan lcad counscl for Venczucla,
Harrison. Webster emphasised to Harrison that “the good faith of the United States, through
whom the Treaty was made. was involved in the matter™. "™ Harrison replicd, ignoring
straightforwardly the position expressly stated by Venczucla, by giving assurances that
American counsel for Venezuela “would argue the case on the assumption that Great
Britain was right in her contention as to the application of the fifty ycars rule”™ ™ This was
indeed the position thereafter taken by the United States counsel in their oral statements

betore the Arbitral Tribunal .+’

558, Ag this episode reveals, a crucial legal issue for the destiny of Venezuela's claim

over the contested territory was consensually and informally scttled by the United States

433 Letter of Former British Ambassador at Washington. Sir Julian Pauncefote. to the Former
Sceretary of State Olngy, 12 May 1899, reproduced in J. Gillis Weller, The fmternational Arbitral
Process: Public and Private, p. 24.

*1 Letter from Richard Olney to Sir Pauncefote. 24 May 1899. in [bid.. p. 25.

5 Letter with Annexure of Great Britain’s Leading Counsel, Sir Richard Webster, to Sir Thomas
Sanderson, 13 June 1899, in fhid.. p. 27.

6 ihid.
45 Verbatim record of the 1899 proceedings. reproduced in I. Gillis Wetter, The International
Arbitral Process: Public and Private, pp. 28-30 (availablc at the Pcace Palacc Library).
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and Great Britain without consulting or asking the consent of the Venezuelan Government,
and, worst, running dircctly against Venczucla's position that the argument should be

maintained.

559 This episode is worth being insisted on: Venezuela had never been informed of the
correspondence exchanged between Olnev and Pauncefote during the negotiation;
Venczuela was not cven informed of the change in lcgal strategy that was agreed upon by
Great Britain and the United States lawvers defending Venezuela. This change was directly
contrary 1o the instructions of the Venezuela’s Government with regard to the argument

conceming the peniod of the preseription were clear:

“do not to withdraw the contention in any way, but to insist that it is
for the Tribunal to rulc on the disscnt between the partics as to the
meaning of the Treaty” +3

5.60. Harmson was awarc of the position of the Venczuclan Government. As he said to

Webster, “|h|is client, Venezuela, would not let him make a public withdrawal™ +”

5.61.  Yet, the instructions of the Venezuelan Government remained a dead letter.
Harrison rcassured Webster that he “could trust his word, that the Venczuclan argument
would proceed upon the basis that the contention of Great Britain respecting the application
of the rule was right” ** Indeed. during the proceedings before the Arbitral Tribunal.

Harrison, referring to this private correspondence, openly admitted that:

“T would not be candid if I did not say [these personal and
confidential notes] scem clearly to indicate that Mr, Olncy and Sir
Julian Pauncefote understood that the prescriptive period applied to
the vears after 18147 *!

%8 Letter from Calcafio to José Andrade. 7 April 1899 (Annex 62).

3 Letter with Annexure of Great Britain's Leading Counsel, Sir Richard Webster, to Sir Thomas
Sanderson, 13 June 1899, in ], Gillis Wetter, The International Arbitral Process: Public and Private,
p. 27

6 fhief.

41 For the relevant excerpts of the proceedings. see ibid., p. 29.
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(ii) THE 1850 GREAT BRITAIN/VENEZUELA AGREEMENT SET ASIDE WITHOUT
VENEZUELA’S CONSENT

5.62.  As cxplained in the previous Chapter in 1830, Venczucla and Great Britain
concluded an agreement bv which the two States engaged not to occupy the disputed
territory. The importance of the 1850 Agreement for Venezuela was clear. By freezing the
territonial claims of both parties, the agreement precluded Great Britain from claining that
the period of time after 1850 could be taken into account for the purposes of determining

“adverse holding or prescnption”™ within the meaning of Article IV of the 1897 Treaty.

5.63.  During the negotiation of the arbitration treaty, the United States Scerctary of State
Olney was aware of the importance of the 1830 agreement for Venezuela. He discussed
this 1ssue with Mr. Storrow, the lawver charged to represent Venezuela's interests during
the ncgotiation. As reported by Olney himsclf, Olney and Storrow “considered it legallv
impossible that there could be any adverse holding or prescription as against the agreement
of 18507, Olncy also assurcd that the British Government had committed itsclf to recognise
that position “in thc most public and cmphatic manner”.** Storrow also obscrved: “I do

not think that the truce of 1850 could be waived or impaired or that it ought to be™ **

5.64.  Despite the assurances given by Secretary of State Olnev about the position of
Great Britain with respect to the 1850 Agrcement, Venczucla insisted that the arbitration
treaty should include an explicit reference to that agreement. On 9 December 1896, the
Minister of Foreign Affairs of Venezuela, Pedro Ezequiel Rojas. requested that the text of

the protocol drafted by the United States and Great Britain be modificd in order to include

4 pogtscriptum  from Richard Olncy 10 Benjamin Harrison, Chicl Venezuclan Counscl,
29 July 1898, in Ministerio de Relaciones Exteriores Republica de Venezuela in Report on the
Boundary Question with British Guiana submiitted to the National Government by (he Venezuelan
Experts, 1967, p. 40 (Annex 150),

45 Storrow. James to Olney. Richard. September 17. 1896. Manuscript Division. Library
ol Congress, Washinglon, D.C. Richard Olncy Papcrs. General Correspondence and Related
Malcrial, 1830-1925 (BOX. 60-62, REEL 22), (1896: Agost 19 - Sepl 29) (Annex 176).

209



a provision which read as follows; “the High Contracting Parties confirm the agreement

concluded between them on 18 November and 20 December 18507 9%

5.65.  This rcquest was rcjected by the United States and Great Britain. The reason is
simple: “Olney was two-faced with regard to the Agreement of 1830” %% In fact, the United
States and Great Britain had already found an agreement about the treatment to be accorded
to the 18350 agreement. The terms of this agreement were contained in a “strictly personal
letter” written by the United States Secretary of State, Olney, to the English Ambassador,

Sir Pauncefote, on 29 October 1896, In this letter, Olney wrote:

“It is most desirable, [ think, not to give the Agreement of 1850 any
status on the face of the Convention even by reference — much less
by an attcmpt to dcfine its scope and mcaning™. "

5.66. In Olney’s letter, there is no trace of the “public and emphatic engagement” of
Great Britain to recognisc the cffcct of 1850 agrcement. He simply obscrved: “[t)he
Agreement will come, and should come. before the arbitral Tribunal in the natural course
of things and will be interpreted by that Tribunal | ... |7 *7 Olney was behind the decision
not only to climinate from the draft treaty anv reference to the 1850 agreement but also to
include the provision which later became Article 1V ¢), according to which, “in determining
the boundary-ling, if territory of onc Party be found by the Tribunal to have been at the
date of this Treaty in the occupation of the subjects or citizens of the other Party. such
effect shall be given to such occupation as reason, justice. the principles of international
law, and the cquitics of the casc shall, in the opinion of the Tribunal, require™. ™ Both

amendments were clearly detrimental to the interests of Venezuela. Olney proposed them

“* Letter lrom Exequicl Rojas (0 José Andrade, 9 December 1896 (Annex 59).

% H. Gonzilez Oropeza and M. Donis. Historia de las Fronteras de Venezuela. Cuadernos Lagoven
(1989). p. 101 (“Olney tuvo al menos dos caras con respecto al Acuerdo de 18507).

% Sirietly personal letter from Richard Olney, Secrelary of State, (o Sir Julian Pauncefote, British
Ambassador in Washington. 29 October 1896. Ministerio de Relaciones Exteriores Republica de
Venezuela in Report on the Boundary Question with British Guiana submitted to the National
Government by the Venezuelan Experts, 1967, p. 40 (Annex 150),

I fhid.

4% For the text proposed by Olney, see Letter from Pauncefote to Salisbury. 29 October 1896
{Annex 169).
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in order to overcome the resistance of Great Britain, which had asked several times to limit
the effect of the 1850 agreement. ™ Indeed, a fow days later, the two States approved the

draft text of the arbitration treaty.

5.67. Unsurpnsinglyv. before the Arbitral Tribunal Great Britain contested that the 18350
Agreement could be of anv relevance for calculating the adverse possession period under
the terms of Article IV (a). It argucd that “the partics very soon appcear not to have agreed
what i1s meant [by that Agreement]” and that. in any case, “before 1886, the arrangement
had come to an end” *™ The lead counsel for Great Britain, Sir Webster, relied on “the fair
inference to be drawn from that correspondence [between the United States Scerctary of
State and Great Britain’s Ambassador|” to defend the viesv that “Rule (a) [of Article IV]
was inscricd in the mterest of both partics to protect the rights of both partics in respect of

what happened during the period immediately antecedent to this Treaty™ *"

V. THE ODIOUS DILEMMA TMPOSED ON VENEZUELA: RATIFY OR SUFFER
“DANGEROUS CONSEQUENCES”

5368  Venezuela signed the Treaty of Washington on 2 February 1897, The signaturc
was anvthing but a free manifestation of consent. Venezuela has n fact been coerced mto
signing the treaty. In case of refusal, it would have been exposed to the risk of a military
rcaction by Great Britain, without any possibility of relving on the protection of the United

States.

3.69. In the vears preceding the conclusion of the 1897 Treaty, Venezuela had been
increasingly threatened by the aggressive attitude of Great Britain. The two States were on

the verge of a war that would have had catastrophic cffeets for Venczucla given the

“# Letter from Pauncefote o Salisbury, 29 October 1896 (Annex 169).

#0 See (he intervention of the lead counsel of Great Britain, Sir Websicr, in Arbitration between the
Govermments of Her Britannic Majestv and The United States of Venezuela Praceedings. vol, 111-
IV, Paris, 1899, pp. 741-742,

1 Ibid.. vol. T, p. 25.
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disparity of militarv power. The intervention of the United States in the dispute between

Venczucla and Great Britain was also prompted by this situation of military tension.*”

5.70.  As alrcady mcntioned, the support of the United Statcs was fundamcntal for
Venezuela. It represented the only means to effectively contrast any military appropriation

of Venezuelan territory by Great Britain.

571,  histherefore clear that, when the President of the United States, Cleveland, asked
Venczuclan authoritics to sign the unjust and unfair text drafted by Olney and Pauncefote,
Venezuela was confronted with a dramatic choice. In case of a refusal to sign the treaty,
Venezuela would have lost the protection of the United States and would have remained

alonc in responding to the aggressive attitude of Great Britain.

5.72.  'The existence of a threat pending on Venezuela is clearly evidenced in the message
by which the Venezuela Minister of Foreign Affairs, Pedro Ezequiel Rojas, informed the
Venczuclan Ambassador in the United States, Jos¢ Andrade, of the Venczuclan decision to
accept in principle the draft treaty submitted to it. In a letter dated 9 December 1896, Rojas

WIote:

“Although the project |of treaty| raises serious difficulties, the
Government, taking into considcration, on the ong hand, what it owes
to the United States of Amcrica, and on the other, the dangerous
consequences of the abandonment in which the refusal would place
Venezuela, has decided to accept, not simply and flatly, but with
certain modifications, the proposed articles. in whose preparation,
unfortunatcly, it was not included. ™"

5.73. The “dangerous consequences’™ referred to by the Venezuelan Foreign Minister
were a clear allusion to the risk of a military aggression incumbent on Venczucla in case
of non-acceptance of the text. This 1s also attested by an additional request advanced by

Venezuela. In a telegram sent on 7 December 1896, the United States Secretary of State

4= On the historical coniext that prompted the intervention ol the United States, sce Letier from Mr,
Olney to Mr, Bayard, 20 July 1895 (available at:
hittps://Mistory . state. gov/Mistoricaldocwnents/frus1895p1/d527).

43 Letter from Ezequiel Rojas to José Andrade. 9 December 1896 (Annex 59).
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Olneyv was informed that. in exchange of the acceptance of the Treaty, Venezuela expected.
“by trcaty or by diplomatic correspondence through vou, agreement to prevent ageressive
or unfriendly acts near line of contact and also that no new mine concessions shall be

granted™ "

5.74.  Venezuela's requests to modify the text negotiated between Great Britain and the
Unitcd States and to obtain assurances against aggressive acts from Great Britain were

flatly rejected by the United States. In a telegram sent on 12 December 1896 Olney replied:

“Matter closed as between Great Britain and United States. Changes
Treaty must be made between Great Britain and Venezuela. Would
it help were it agreed by exchanges of notes accompanving treaty
that British Judges should not appoint arbitrator from British Guiana
and that United States Judges should not appoint arbitrator from
Venezuela. Earliest practicable restoration diplomatic relations most
desirable. Present Venezuelan attitude offensive — tends to block all
negotiations™ 7

3.75.  Secretary of State Olney’s response could not be clearer. On the one hand, he
humiliated Venczucla by assimilating the appointment of an arbiter from Venczucla — a
sovereign State — to the appointment of an arbiter from Brtish Guiana — a colony of Great
Britain. On the other — and most importantly -, he presented in a crude way the alternative
faccd by Venezuela: cither accepting the pax Americana — ratify a trcaty which was so
evidently adverse to Venezuela's interests and, as a sign of gratitude to the negotiating
States. re-establish diplomatic relations with Great Britain — or being abandoned by the

Unitcd Statcs and remaining ¢xposcd to the rcaction of Great Britain.

5.76.  In sum, thc non-acceptance of the Treaty would have entailed exposing Venczucla
to the illegal appropnation of its ternitory by the United Kingdom through military means
and without the protection of the United States. Given the threat it was confronting,

Venezuela had no other option but to accept a treaty which was clearly prejudicial to its

™ Telegram received in Cipher rom José Andrade 1o Olngy, 7 December 1896 (Annex 58).
+3 Telegram from Olney to Storrow. 12 December 1896 (Annex 60).
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rights.*”® The undue pressure to which Venezuela was submitted can certainly be qualified
as cocrcion under the meaning of Article 52 of the 1969 Vienna Convention on the Law of
Treaties. Under this provision, “[a] treaty is void if its conclusion has been procured by the
threat or use of force in violation of the principles of international law embodied in the
Charter of the United Nations™. It would thercfore be justified to consider the 1897 Treaty
to be invalid because of coercion, the more so since the principle prohibiting the threat or
use force, of which the ground of invalidity set forth in Article 52 constitutes a corollary,

predates the conclusion of the Charter of the United Nations.*”

SECTION II: THE PROCEEDINGS BEFORE THE ARBITRAL
TRIBUNAL AND THE 1899 AWARD

5377, The conduct of the proceedings before the Arbitral Tribunal resulting in the 1899
Award confirmed and cxaccrbated Venczucla’s improper and unjust trecatment. Having
been required to accede to an arbitration agreement that prejudiced her interests, Venezuela
participated in the arbitral proceedings conducted in Paris in a position of significant
disadvantagc. It did so nonctheless, hoping that an arbitral proccss conducted in line with
the demands of international law would bring justice. These hopes proved in vain: the
arbitral proccss not only did not rectify the grave irrcgularities that were committed during
the negotiations of the 1897 Treaty: it dramatically compounded them. This was a process
that was neither fair nor based on law, and that did not take due account of Venezuela's
rights undcr intcrnational law. While the hearings were extensive and conducted in an

atmosphere of nominal procedural propriety. at crucial stages, they deviated from essential

#6 On the coercion exercised on Venezuela, see A. J. Agnilera, Las fronteras de Venezuela, Grafica
Continenie (1976), p. 74: M. Donis, El Esequibo es nuestro; una comestacion a Guyvana, Konrad
Adenauer Stifftung (2018), p. 55; J. Caldera Ynfante, Jesas, “El Esequibo ¢s venczolano; El litigio
estratégico de Venezuela contra Guyana en la Corte Intemacional de Justicia™, in Opcidn (2020),
pp. 423-425,

47 In particular, the existence of such fundamental principles has since long time been recognized
by Lalin Amcrican Sialcs. As authoritatively stated by Yepes in 1930: “I¢ Nouvcau Monde a
loujours ¢1¢ unanime a condamner la guerre™: J.-M. Yepes. “La contribution de 1" Amérique latine
au développement du droit inicrnational public ¢t prive”, in Collected Courses of the Hague
Aecademy of International Law, Vol. 32, 1930-11, p. 743.
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requirements of an arbitral process based on law. Above all. during the hearings the

Tribunal manifcstly cxceeded its powers undcr the compromis.

5.78. The following scctions begin by offcring a gencral account of the proccedings (1)
and highlight the parties’ insistence that the dispute between them be resolved in a “judicial’
manner and in ling with requirements of international law (II). Against this background,
they asscss the outcome of the Award (III), the usc in the proccedings, by Great Britain,
of tampered evidence (IV), the conduct of the arbitrators and party representatives (V). and
the deliberations of the arbitrators and drafting of the Award (VI).

I THE PROCEEDINGS IN OUTLINE

5.79.  The arbitral proccedings were compriscd of a written and oral phase, conducted in
1898 and 1899 """ Thc partics submitted written plcadings i 1898, consisting of their
respective “cases’, ‘counter-cases’ and “final argument’, in line with Articles VII-IX of the
Washington Trecaty. Significantlv, Venczucla’s written pleadings were prepared without
knowlcdge of the above-mentioned understandings rcached between US-American and

British negotiators.

5.80. Between 15 June and 27 September 1899, oral arguments were presented to the
arbitral tribunal over the course of 54 scssions. Venczuela was represented by a tcam of
mostly US-American counsel led by Benjamin Harrison. assisted by Benjamin F. Tracy,
Scvero Mallet-Prevost and James Russell Soley as counsel. Leading Counsel of the United
Kingdom was Sir Richard Webster, Attomey General, assisted by Sir Robert Reid, G.R.
Askwith, S. A T. Rowlatt and F. Webster as counsel.

+% For an analysis ol the proceedings sce E. Nificz, Tres momentos en la controversia de limites de
(uavana: el incidente de Yuruan, Cleveland v la Doctrinag Monroe, 1962, pp. 96-101: E. Mondolli,
Hl Presidente Benjamin Harrison y la mediacion de los Fstado Unidos en la controversia de fimirey
entre Venezuela v Gran Bretaiia, Bibliolcca de 1a Academia Nacional dc la Historia, 2000, pp. 217-
242: 1. Gillis Weller, The fmernational Arbitral Process: Public and Private, vol. [1l, Occana
Publications, New York, 1979, pp. 33-77. R. Sosa, "El Acla dec Washinglon ¥ ¢l Laudo de Paris ™,
La Reclamacion de Venezuela sobre la Guavana Fsequiba, Scgunda Reimpresion, Academia de
Cicncias Politias ¥ Sociales, 2008, pp. 151-152.

215



5.81.  The parties’ arguments on points of law were detailed and broad in scope, in what
Lautcrpacht later described as “a lengthy legal contest on such questions as acquisition of
title by occupation, discovery, and prescription, and on such procedural techmcalities as
the function of estoppel in relations between States™. "’ In that “lengthy legal context’, as
notcd by Harrison, “counscl ha[d] scarched the records at the Haguc and at Scvillc and at
Madnd in order to set before this Tribunal as fullv as they might, the storv of Spanish
discovery, of the Dutch war, of the Dutch settlement in Guiana, of the Treaty of Miinster,

and all the long story between the years 1648 and 1814 74

I THE PARTIES’ INSISTENCE ON “AN ABSOLUTELY IMPARTIAL, JUDICIAL
TRIBUNAL”

5.82.  During the pleadings, the U.S. and British lasvvers not only set out the parties’
positions as to the course of the boundary, but also specificd their understanding of the
mandate of the tribunal. The respective statements are significant, as they illustrate the
importance both sides attached to the nced for an award bascd upon law, and for a tribunal
opcrating as a judicial tribunal. Both sides were emphatic that this was not a matter of
choice for the tribunal. but a defining feature of its competence. which did not extend to

considerations of political cxpedicncy,

583, Venczucla's view on the matter reflected its gencral approach to the arbitral
process, which — despite all its many flaws. and as noted above — it considered to be its
only chance to defend its position. as an independent republic facing a powerful imperial
Statc sct on a course of territorial cxpansion in violation of standards of mtcrnational law
and justice. Venezuela's insistence on the legal foundation of the arbitration concemed
both the decision-making process and the role of the arbitrators. Even before the beginning
of the proceedings, the Venezuelan foreign minmister, Pedro Ezequiel Rojas, had clarified
that he would not countenance “the result of an arbitration decision where the arbitrator

reecives the authority of a fricndly adjuster, and pursuant thercto adjudicates territorics to

#% H. Lanterpacht, " The Function of Law in the [nternational Community™, British Coniributions
to International Law, 1933, p. 157,

0 Arbitration between the Governments of Her Britannic Majesty and The United States of
Vencsucla. Proccedings. Verbatim Record. p. 3087 (available at the Peace Palace Library).
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ong of the litigants of the both™, Rather, “Venezuela has urged arbitration, but judicial, as

the only onc compatible with the Constitutional provisions which prohibit the alicnation of

any part of her territory (...)" #!

5.84. In its written case. Venezuela noted that:

“Venezuela has no direct representative on this Tribunal; and, by this
fact, it is more nearly assimilated to the great courts of justice from
which the idea of representation is wholly absent. No other
international tribunal has presented this feature. They have been too
much thc conferences of represcentatives, rather than the
consultations of judges, to whom the parties are quite indifferent. The
one tends to unsatisfactory compromises, the other to decrees that
establish rights, In the very constitution, therefore, of this Tribunal,
we have the strongest appeal to the sense of impartial justice and the
surcst ground of hope that the judgment may confirm the faith of
those who believe that it is possible to bring the nations to a bar that
will treat them with the same impartiality that 1s shown to individual
litgants. When that confidence is fully ¢stablished, the cra of
universal peace will be ncar,™ ¥

5.85.  Atthe end of the oral hecaring, Venczucla's 1cad counsel once more emphasised the
need for a judicial process and contrasted it to forms of dispute scttlement in which
arbitrators acted as representatives of parties. He explicitly distinguished two different
modes of scttling intcrational controversics, noting that “if thlc] proccss of scttling
international difficulties 1s to commend itself to the nations, it can only be by setting up for
the trial of such questions an absolutely impartial, judicial Tribunal, If conventions, it
accommodations, and if the rule of give-and-take arc to be used, then lct the diplomatists

settle the questions. But when these have failed i their work. ... it seems to me necessanly

*#1 Leter from Rojas (o Olney, 28 March 1896 in Noles [rom the Venczuclan Legation in the United
States to the Departtinent of State, 1835-1906, Roll 7, Vol. 7, April 19, 1893 - March 28, 1896, The
United States National Archives and Records Adininistration (NARA), Microcopy No, T-93, Roll 7,
Vol. 7, April 19, 1893 - March 28, 1896,
%2 Boundary between the Colony of British Guiana and the United States of Venezuela. Case of the
United Siales ol Vencsucla, 1898, p. 763.
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to imply the introduction of a judicial element into the Tribunal, ™ These notions, far from
being abstract, should guide the scttlement of the boundary question opposing Great Britain
and Venezuela, he continued, stressing that “these nations have adopted that [judicial | basis

in the constitution of this Tribunal™:*%*

“|ITlhe purpose of this Treaty Arbitration was to bring in just this
Judicial element, and to exclude the representative element which has
appcarcd in many former arbitrations [...] There 1s no Venczuclan
here. This latter provision distinetly  cxcludes the idca of
representation. for when that idea is allowed, the representation is
direct and equal. Venezuela, then, Mr, President, comes to this
tribunal as to a great court. She gives to each member of it her fullest
confidence, and submits her casc to be judged upon the principles of
mtemational law and the rules of the treaty, and not to be
compounded or compromised upon suggestions of political

5

expediency, ™

5.86.  Again. these were not statements made out of a sentiment of politeness. They
rcflected Venczucla's view of the tribunal’s mandate under the 1897 Treaty of Washington.
Significantly. Venczuela's view was shared by Great Britain. This appears clearly from the

British statements during the pleadings.

5.87. During the oral proceedings, Sir Richard Webster put matters in the clearest of
terms; like his Venezuelan counterparts, he described the tribunal as a “judicial Tribunal™
and msisted on the need for a decision that reflected the principles of the treaty. In his
express terms: “|t|he tribunal is not here to draw compromise lines™.** As Venezuela,
Great Britain was cmphatic that its appeal was to “principles of law and of justice and of

equity” — “'to those prnciples alone I appeal”. And further: it would be a death blow to

B3 Arbitration between the Governments of Her Britannic Majesty and The United States of
Venezuela. Proceedings. Verbatim Record. p. 2982 (available at the Peace Palace Library).

4 hid., p. 2983.

5 fhid., p. 2984.

B Ibid.. p. 731
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arbitration if it is to be imagined that by making a claim to territory to which they have no

legal title, a nation can get a slice of it”. 7

1L THE AWARD OF 3 OCTOBER 1899

5.88.  On Wednesday, 27 Scptember 1899, the tribunal’s President, the jurist Fyodor de
Martens, closed the oral hearings.*** On the sixth day after the closure of the hearings (a
weekend included), the tribunal had completed its award and presented it to the Parties’
represcntatives. It was an award without rcasoning whosc substantive part consisted of two
sections: (1) two paragraphs reflecting the tribunal’s position on the boundary: and (i1) a
further paragraph setting out a regime of navigation on the rivers Amakuru and Barima,

two tributarics of the Onnoco.

5.89.  The tribunal’s decisions on these questions were prefaced by onc paragraph in

which the tribunal described its approach in the following terms:

“| T|he said Arbitrators have duly entered upon the said Arbitration,
and have duly heard and cousidered the oral and writteu argumeuts
of the Counscl representing respectively Her Majesty the Queen and
the United States of Venczucla, and have impartially and carcfully
examined the questions laid before them, and have investigated and
ascertained the extent of the territories belonging to or that might
lawtully be claimed by the United Netherlands or by the Kingdom of
Spain respectively at the time of the acquusition by Great Britain of
the Colony of British Guiana™,

5.90. The bulk of the tribunal’s decision on the boundary described the course of the

boundary in the following terms:

“Starting from the coast at Point Playa, the ling of boundary shall run
m a straight linc to the River Barima at its junction with the River
Murnuruma, and thence along the mid-stream of the latter river to its

“ fhid., p. 865.

8% For details see R. Badell. Fenezuela's Claim to the Essequibo Territory, Academia de Ciancias
Politicas v Socialgs. 2023, p. 121; ). Gillis Weller, The {nternational Arbitral Process: Public and
Private, pp. 78-83.
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source, and from that point to the junction of the River Haiowa with
thc Amakuru, and thenee along the mid-strecam of the Amakuru to its
source in the Imataka Ridge, and thence in a south-westerly dircction
along the highest ridge of the spur of the Imataka Mountains to the
highest point of the main range of such Imataka Mountains opposite
to the source of the Barima, and thence along the summit of the main
ndge in a south-casterly dircction of the Imataka Mountains to the
source of thc Acarabisi, and thenee along the mid-strcam of the
Acarabisi to the Cuyum, and thence along the northem bank of the
River Cuvuni westward to its junction with the Wenamu, and thence
following the mid-stream of the Wenamu to its westernmost source,
and thenee 1n a direct ling to the summit of Mount Roraima. and from
Mount Roraima to the source of the Cotinga, and along the mid-
stream of that river to its junction with the Takutu, and thence along
the mid-stream of the Takutu to its source, thence in a straight line to
the westernmost point of the Akarai Mountains, and thence along the
ndge of the Akarai Mountains to the source of the Corentin called
the Cutari River™

5391,  The implications of this lengthy description of the course of the boundary were as
follows: Great Britain would have title just under 160,000 km? of the territory in dispute,
an area roughly the size of Bangladesh, and twice as large as the combined territories of
Belgium, The Netherlands and Luxemburg. Venczucla was awarded title to a total arca of
15,000 square kilometres, including Point Barima at the mouth of the Oninoco river and a
streteh of territory of circa 30 miles to the cast, to Punta Playa, the latter around circa 10,000
square kilometres. The award satisfied Great Brtain’s expansionist policies almost
completely, as it was awarded more than 90% of the Venezuelan territory it had

progressively claimed since 1841,

592, In the words of onc of the arbitrators, pronounced immediately following the
reading of the award, “[i]f [...] judged from the standpoint of the Venezuela claims™ this

outcome was “disastrous”.** The President of the tribunal agreed, noting that “the British

82 Letter from Lord Russell to Lord Salisbury, 7 October 1899 (Annex 67).
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got the lion’s share™ and “nearly all they demanded” *° However, this assessment was
borm¢ out not simply by comparing the size of termtory awarded to Great Britain and

Venezuela, respectively. Two additional points are worth noting.

5.93.  First, the award gave Great Britain ¢control over the gold mines in Guana, which
had driven its aggressive policy of territorial expansion. ®! The Tribunal's President’s

asscssment 1s tclling: The British, he noted:

*should bc cxtremely plcased with the decision by which they got all
the gold mings™ **

5394, By contrast, another arbitrator described the inland area to the south of the Barima
niver, making up the bulk of the temtory awarded to Venczucla, as “principally low-lying
swamp — largely covered by the sea at High Tide™.*” In other words. the largest part of the
territory awarded to Venezuela was land to which Great Britain’s officials “attache|d| no
importance™,*** and which a ncwspaper commentator would describe in the following
terms: “The territory that the Award granted to Venezuela is not worth a five-pound bill” *
A comment by Sir Richard Webster shows that this asscssment was shared by Great

Britain: “As to the effect of the award, it was perfectly true that we did lose a small piece

™ Excerpts of the Private Diary Entries of Professor Fyodor Fyodorovich Martens, 4 June 1899-3
October 1899. AVPR_ opis 787, delo 9, ed.k hr. 1-7 (Annex 149). Commentators agree with tlus
assessment. see for example I.A. Bravebov-Wagner, The enezuela-Guvana Border Dispute, 1984,
p. 106: H. Gros Espiell, “El Conflicto Limitrofe entre venezuela v Guyvana ¥ un libro recente™
Humanitas 21, 1980. p. 684: Estudio preliminar. dcademia Nacional de la Historia. 1981, p. 21:
R. Badell, Fenezuela's Claim ro the Essequibo Territoryv, Academia de Ciancias Politicas y Sociales.
2023, p. 121, P, Ojer, Swnario Historico de la Guavana Esequiba, Maracaibo, San Cristobal, 1982,
p. 49,

* During the negotiations of (he 1897 Treaty, both sides were awarc ol maps showing the location
ol gold mines in the disputed territory. In [act. a map showing the different “gold centres™ in included
among the Richard Olney papers in the U. 5. Library of Congress holdings: U. S. Librarv ol
Congress. Manuscript Division, Richard Olncy Papers, Recl 25,

92 Excerpts of the Private Diary Entries of Professor Fyodor Frodorovich Martens. 4 June 1899-3
October 1899. AVPR. opis 787, delo 9. ed.k hr. 1-7 (Annex 149).

#4 Letter fromn Lord Russell to Lord Salisbury, 7 October 1899 (Annex 67).

44 Letter from Lord Russcll (0 Lord Salisburv, 7 October 1899 (Annex 67) (relerring to (he views
of Mr Everard in Thum, British official and explorer of Guiana and later govemor of the Fiji islands).
4 Cite in R. Badell. Fenezuela's Claim to the Essequibo Territory. Academia de Ciancias Politicas
¥ Sociales, 2023, p. 125,
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of territory at the mouth of the Orinoco. called Barima Point. which was, apart from the
scntimental aspect of the question, rcally of no importance to us. What was of vital
importance to this country was the preservation of the waterwavs by Great Britain for the
commerce of the world. Those waterways were far more important to Great Britain than

any qucstion of a fow miles of swamp (...)7"

5.95.  Sccond, while the award recognised Venczucla's title to the mouth of the Orninoco,
the tribunal’s decision on this point reflected the Parties” pleadings on the matter. As noted
by Lord Russell, during the proceedings, Great Britain had “explicitly admitted that the

Orinoco was Venczuclan™ 7

and thus cffcctively conceded this part of the disputed
territory.** The most relevant part of the termtory awarded to Venezuela “inevitably had
to bc recognized as Venczuclan on the simple and preclusive ground of an admission by

Great Britain™ **

5.96. Both considerations affirm the assessment, by one of the arbitrators, that this was
a “disastrous” outcomc for Venczucla: not only did the Tribunal award the Europcan
impenal powcr country the “lion’s sharc™ of the termitory disputed with a Latin Amcrican
republic not considered worthy of being represented on the tribunal. What is more. the
limited Venczuclan gains in the process werc cither of limited relevance or had previously
been conceded by the Bntish. To the extent that the Award reflected a *compromise” (as

discussed below). it was a deeply imbalanced one, reflecting (just like the 1897 Arbitration

4% The Venezuelan question, The Standard London, 15 February 1900 (Annex 174).
1 Letter from Lord Russell to Lord Salisbury, 7 October 1899 (Annex 67),

*% This in fact appears from the British written Counter-Case in which it had recognized that “The
Spaniards entered, explored, settled, and effectively defended the Oninoco™, see Boundary between
the Colony of British Guiana and the United States of Venezuela, Counter-Case of the Government
of Her Britannic Majesty (Paris 1898), 28, Venezuela did not fail to note this concession (sce
Arbitration between the Govermments of Her Britannic Majesty and The United States of Venezuela.
Proceedings (Verbatim Record), e.g. at pp. 928, 942, 1127, 2595, 3123, 3203-3204) (available at
the Peace Palace Library). During the oral proceedings, Great Britain was forced to defend the
(untenable) claim that the Barima and Akamura rivers were not tributaries of the Orinoco. and thus
not covered by its adinission; see ¢.g. ibid., at 235, 799-802,

47 1. Gillis Wetter. The International Arbitral Process: Public and Private. vol. III. Oceana
Publications, New York, 1979, p. 48.
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Treaty) dramatic power imbalances between the litigants and based on a deeply irregular

PTOCCSS.

IVv. A DEEPLY IRREGULAR PROCESS

5.97.  Forall its nominal propricty, thc Award was based on an irrcgular process that did
not reflect the parties “strongest appeal to the sense of impartial justice™ ™ As will be
discussed below, the Tribunal was not guided by any sense to deliver justice based on law,
lct along the rulcs of applicable intcmational law prescribed by the 1897 Treaty. What 1s
more, the conduct of the arbitral process was irregular, notably as regards the use of

tampered maps and the relationship between arbitrators and counsel !

598, As regards the former aspect. Chapter 6 has given an account of Great Britain’s
delibcratc usc of falsificd maps to support its policy of tcrritonal usurpation. Morc
specifically, it has been shown how, in the run-up to the arbitral proceedings. Great Britain
had tampercd with official maps depicting the official British position on the territory
disputed with Venczucla. It did so by presenting maps claiming large swathes of
Venezuelan territory as official maps and falsely asserting that these maps were based on
Schomburgk’s surveys — which, per se, were not representing any legal asscssment of the
ternitorial divide, but came to be cited as the first hine claimed by the Bntish, before
cxtending it always further west, As has also been shown, this involved the suppression of
language from maps that could have undermined Brtish claims — in particular the reference

to the 1850 Agreement and its legal effect.

0 Boundary between the Colony of British Guiana and the United States of Venezuela, Case of the
United States of Venezuela, 1898, p. 765,

1 For an analysis of the dilfcrent picces composing the “procedural fraud” that took place in Paris,
sce. in addition 10 the authors already ciled in this chapter, H. Cabrera Sifontes, La verdad sobre
nuestra Guavana Fsequiba, Monle Avila Editores, 1988, p. 139 (T.; J. Sucre Reyes. K despojo del
siglo. la Guavana Fsequiba, Publicaciones Scleven, 1981; M. A, Carrillo Zatnora, "La impugnacion
internacional del laudo arbitral por lraude procesal: especial refcrengia a la reclamacidn vengzolana
sobre ¢l terrilorio de la Guayana Escquiba®, Revista de derecho pablico, 2023, p. 89 [T; A. R
Brewer-Carias, Derechos de Venezuela sobre el territorio Fsequibo, Academia de Ciencias Politicas
y Socialcs. 2023, p. 130 IT.
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5.99.  During the arbitral proceedings, the maps falsely ascribed as official and based on
Schomburgk’s work, played a central role. To illustrate, in the transcrpt of the oral
proceedings. “Schomburgk™ appears 920 times. British counsel of course did not claim that
Schomburgk himself could allocate territory but claimed the mantle of his authority. Lord

Rcid’s statcment 1s illustrative:

“*Schomburgk went and he marked out what was clearly the truc
Schomburgk linc, and here I may be permitted to obscrve that
Schomburgk was a gentleman who served Great Brtain as a
gentleman and a man of honour. and whom we desire to speak of
with the utmost respect, but we have never claimed this boundary is
the truc boundary mcrely because Schomburgk drew it. What we do
claim 1s that Schomburgk descnibed and wiscly drew what in fact

2302

was the true boundary.

5.100. But as 1s ¢lcar from Lord Rcid’s statcment, far from distancing itsclf from its
falsification of maps, Great Britain persisted in relying on improper evidence, conjured up
from the latc 1880s as part of Great Britain's ¢xpansionist stratcgy to support oxtreme
British claims on Venczuelan territory. As is elear from the Award, this strategy ultimately

proved successful.

5.101. The following map highlight that the Award in essence followed the alleged
*Schomburgk ling™ — drawn in fact vcars after Schomburgk s death, as conjured up by Great

Bntain. It also indicates that in only two respects. the award departs from the fictious line,

"2 Arbitration between the Governments of Her Britannic Majesty and The United States of
Vencsucla, Proceedings. Verbatim Record. p. 2368 (available at the Peace Palace Library).
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that the award “follows the Schomburgk line™.*7 The “signal vindication™, far from
cndorsing “Schomburgks ability and faimess™, reflected a suceesstul cxcrcise in tampering

with crucial pieces of evidence.

5.103. Quite apart from its reliance on tampered maps. the arbitral proceedings were

irregular also in that they involved improper contacts between counsel and arbitrators.

5.104. This irregularity is particularly stark because it went against the parties’ insistence
on a judicial proccss. “[T]he purposc of this Trcaty Arbitration was to bring in just this
judicial element, and to exclude the representative element”, explained the Amernican lead
counsel, Benjamin Harrison, and in so doing tformulated the expectations of the parties,
further cmphasising that the idca of arbitrators represcnting a party in the arbitral
proceeding was impossible to countenance, for the simple reasons that “[tlhere 1s no
Venczuclan here™ ** The documentary record indicates that this cxpectation was not
heeded. It indicates that there were contacts between the arbitrators and the parties” legal
tcams that went far bevond routing intcractions that arc part of any arbitration procceding,

Thwo points stand out.

53.105. For one, the Brtish viewed the arbitrators as a point of contact to place and solicit
information about matters debated between the parties. This appears clearly from two

letters written by the British Icad counscl, in the middle of the oral procecdings.®™

5106, The first lctter was written by Sir Richard Webster to Lord Salisbury, in response
to a note in which Lord Salisbury had insisted the British representatives make no

concessions on the question of Point Barima (which the tribunal had discussed in previous

37 Letter from Buchanan, 5 October 1899 (Annex 66). Commentators agree with this assessmient;
see forexample C. L. Joseph. “The Venezuela-Guyana Boundary Arbitration of 1899: An Appraisal:
Part II". Caribbean Studies, Vol. 10. No. 4. Jamuary 1971. p. 67 (“The award closely followed the
Schomburgk line™).

¥ Arbitration between the Governments of Her Britannic Majesty and The Umited States ol
Venezuela. Proceedings, Verbatinu Record, pp. 2982-2984 (available at the Peace Palace Library).
*® For criticism of the award on this point see also R. Badell, Fenezuela's Claim to the Essequibo
Territory, Agademia de Ciancias Politicas v Socialgs, 2023, p. 185,
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sessions, and to which it would return). In his response, dated 19 July 1899, Sir Richard

Wocbster assurcd Lord Salisbury that he did “not proposc to make any conccssions ™

“T was howcver anxious to obtain the guidance and approval of
voursclf [...] in the cvent of questions being put to me by members
of the Tribunal. [...] If T have any reason to believe the Tribunal is
against me on this part of the case, I shall endeavour to let the British

= 510

arbitrators know our view of the position”™,

5.107. The British lead counsel’s announcement is to be seen in light of a further letter,
sent to the Secretary of State for the Colonies, Joseph Chamberlain, on 19 July 1899, In
this sccond letter, the Bmtish lead counscl cqually affirmed that he had no “intention of
making any offer to the other side” conceming the question of Point Barima. As in his
response to Lord Salisbury, he had merelv sought “to get vour |Chamberlain’s| guidance
and to lct vou know my mind, so that I might be preparcd should the Tribunal put any

questions to me publicly or privatelv.” This was followed by the following paragraph:

“If 1 find it necessary to take independent action I shall do so
privately through our own arbitrators and only when | am satisfied
that having rcgard to cxpressions of opinion on the part of some
mcmber of the Tribunal it 1s desirable that our arbitrators should
appreciate our views. "

5108, The two letters, written by the senior counsel to the senior British authoritics in
charge of the arbitral process, offer relevant msights into the conduct of the arbitral
proceedings and the approach adopted by the tribunal. To begin with, it appears from the
Ictter to Chamberlain that the tribunal might put questions to counscl ‘publicly o
privately”. Both letters state expressly that the British lead counsel would not hesitate to
share with the British arbitrators the strength the British government’s view on a legal
question placed before the tribunal for an impartial asscssment and binding decision. It is
also clear that such information would not be shared through the regular interaction in the

proceedings, but ‘privately’, which in the context must mean in direct discussion between

17 Letter from Sir Richard Websier 1o Lord Salisbury, 19 July 1899 (Annex 63).
1 Letter from Sir Richard Webster to Joseph Chamberlain, 19 July 1899 (Annex 64).
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Sir Richard Webster and the British arbitrators, Lastly, the final paragraph of his letter to
Chambcrlain suggcsts undcer which circumstances Sir Richard Webster would approach the
British arbitrators, namely when the discussions during the oral hearing made it “desirable

that our Arbitrators should appreciate our views,”!*

5.109. Sir Richard Webster’s intention could hardly be formulated more clearly. The
Ictters of Great Brtain's lcad counsel reflect proccedings where the arbitrators are
considered as representatives of a side — “our arbitrators’ — that could be approached
privatelv by “their side, and trusted to receive information about Great Britain’s strongly-

held position on lcgal issucs that were sub judice™.

5.110. The Bntish lcad counscl’s desirc to approach ‘our arbitrators™ privatcly and advise
them of crucial British concerns paint a picture of an arbitral process conducted in a highly

irrcgular manncr.*!?

V. THE ARBITRATOR'S DELIBERATIONS AND THE AWARD’S DRAFTING

3.111. The preceding scetions highlighted one aspect of the Tribunal’s decision-making
process. Troubling as it was, there is more: the fact that U.S. Arbitrators sought advice on
how to cast their vote, evidencing a wholly unusual and improper process of crude
bargaining and cocrcion that ended (as discusscd morce fully below) with the President
using an antisemitic slur to describe the conduct of other arbitrators. and leaving some
arbitrators disillusioncd with arbitration as a means of dispute resolution. ™ Yet while the
record of mutual incriminations 1s significant, there 1s, by contrast, no hint that the Tribunal

applied the rules set out in the 1897 Treaty to reach a decision based on law.

312 Ihid,

3 wetter aptly notcs that (he meetings described by Mr. Mallei-Prevost ~add another dark
dimension to the proceedings in the Veneznela-Guyana case™; J. Gillis Wetter, The Internarional
Arbitral Process: Public and Private, vol, IlI, Oceana Publications, New York, 1979, p. 349,

14 Reuter speaks of a “marchandise purement politique™: see P. Reuter, “La motivation et la révision
des sentences arbitrales 4 1a Conlérence de 1a paix de la Haye (1899) ¢t Ic conflit [rontali¢r cnire o
Rovaumg-Uni ¢t e Vencrucla”, AMélanges Offeris a Juraj Andrassv, Springer, Dordrecht, p. 237,
Sce lurther P. Ojer, Sumario Historico de la Guayana Fsequiba, Maracaibo, San Cristobal, 1982, p.
51.
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5.112. Instead, the arbitrators rushed to a decision, As noted above, after lengthy written
plcadings, the partics had presented their oral arguments in “a lengthy legal contest™ "
comprising 56 sessions, mnning to 3200 pages of transeript. Perhaps anticipating a “lengthy
legal contest” bearing on complex matters, Article X of the Treaty of 1897 stipulated that
the Tribunal swould rendcr its decision, “if possible [ ... ] within threc months from the close

of the argument on both sides™.

5.113. In the event, after the close of the session of 27 September 1899, the tribunal saw
fit to resolve the various complex legal issues in the space of less than six days, before
pronouncing its unrcasoncd award on mid-day of 3 October 1899, These six days included
a weekend duning which at least one arbitrator was “away from Paris”, while the President,

in his diarv, anticipated he would “lcave [...] to Badcn- Baden™ !¢

5.114. The unrcasoncd award contains no tracc of any form of dcbate about the strength
of the legal arpuments advanced in the context. There is no evidence whatsoever, in the
text of the Award, that legal rules and principles, or that their weighing and balancing,
plaved any role in the decision-making of the Tribunal. To illustrate, nowhere docs the
Award refer to Article IV of the Washington Treaty, and the words “law’. ‘rule’,

‘international law”, or any similar tcrms do not appear in the decision,

3.115. The documents produced by participants dircetly mmvolved in the decision-making
process (or exposed to it, such as Mr. Mallet-Prevost) do not suggest that legal
considerations plaved any relevant role. Rather, they clarify that the unreasoned award was
the result of a process of crude “give-and-take™ driven by extra-lcgal considerations and the
Tribunal’s President’s determination to procure a unanimous award “at all costs™. This 1s

clearly brought out by the diary entries and private correspondence of the arbitrators and

sl

H. Lauierpacht, *Th¢ Function of Law in the International Cowmmmunity ™. British Contributions
to International Law, 1933, p. 149,

316 Excerpts of the Private Diary Entries of Professor Fyodor Fyodorovich Martens. 4 June 1899-3
Ocilober 1899, AVPR, opis 787. dclo 9. cd .k hr. 1-7 (Annex 149).
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close observers, which — while reflecting deep personal animosities and containing ad

hominem attacks — overlap in material aspects.™"”

5.116. Mr. Mallet-Prevost’s account of his mecting with the U.S. arbitrators has bcen
reproduced already. For present purposes. its description of the Tribunal’s President’s

approach to decision-making is central, It records Arbitrator Brewer as stating;

“Martens has been to see us, He informs us that Russell and Colling
are ready to decide in favor of the Schomburgk Line, which starting
from Point Barima on the coast would give Great Britain the control
of the main mouth of the Orinoco; and that if w¢ insist on starting the
line on the coast at the Morica River he will side with the British and
approve the Schomburgk Line as the true boundary. ™!

5.117. Arbitrator Brewer's account then indicates Martens® ‘anxiets” to produce a

unanimous decision, and the length to which he was prepared to go to secure it

“However |...| Martens is anxious to have a unanimous decision;
and if we |the two U.S. Arbitrators| will agree to aceept the line
which he proposes he will sccure the acquicseenee of Lord Russell
and Lord Collins and so make the decision unanimous.” What
Martens then proposed was that the line on the coast should start at
some distance southeast of Point Barima so as to give Venezuela
control of the Orinoco mouth; and that the line should connget with
the Schomburgk Linc at some distance in the micrior lcaving to
Venezuela the control of the Orinoco mouth and some 5.000 square
miles of territory around that mouth™.

5.118. The statcment is ¢lcar that, in his ‘anxicty’ to cnsure a unanimous award, the
Tnbunal’s President threatened the two US-Amernican Arbitrators with endorsing a
deeision that would have offercd Great Britain the main mouth of the Orinoco River, By

contrast, were the US-American Arbitrators to accept the so-called ‘compromise” granting

M See Turther P. Ojer, Sumario Historico de la Guavana Fyequiba, Maracaibo, San Cristobal, 1982,
p. 51; R. Badell, VFenezuela’s Claim to the Fssequiho Territory, Academia de Ciancias Politicas v
Sociales, 2023, pp. 187-193,

A% Memorandum of Mr. Severo Mallet-Prevost. reproduced in the American Journal of
International L.aw. 1949, p. 5329,
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Great Britain 90% of the disputed territory, de Martens would extract a concession from

the two Brtish arbitrators.

5.119. Lord Russcll’s account clarifics how this limitcd conccssion was cxtracted from
the British arbitrators. It appears in clear terms from Lord Russell’s letter sent to Lord
Salisbury immediately following the Award, which corroborates Mallet-Prevost’s account,

and which descnibes the Tribunal’s President’s smodus operandi in the following terms:

“T must say here that in onc very important respect L. J. Collins and
I were gricvously disappointed by the attitude assumcd by Mr. do
Martens. [...] [H]aving expressed his opinion on the governing
principle in favour of the British contention. he, instead of applying
that principle rigidly and fearlessly, seemed to cast about for lines of
compromisc and to think that it was his duty, abovc all clsc, to scecurc,
if he could, a unanimous award. I am sorry to be obliged further to
sav that he intimated to L. J. Colling, in a private interview, while
urging a reduction of the British claims, that if we did not reduce
them hc might be obliged in order to sccurc adhcsion of the
Venezuclan Arbitrators to agree to a line which might not be just to
Great Britain. T have no doubt he spoke in an opposite sensce to the
Venezuelan arbitrators, and fear of possibly a much worse line was
the inducement to them to assent to the Award in its present shape,
Howgever this may be Inced not say the revelation of Mr, de Martens
state of mind was most disquicting.™*"*

5.120. Lord Russcll's account could not be ¢learcr in deseribing how the Tribunal's
President brought about the so-called compromise. Just as he had threatened the Amencan
arbitrators to bring about a total British victory were they not to endorse his approach, so
he threatened the two British arbitrators with endorsing Venczucla's position were they not
to agree to a ‘reduction” of the Brtish clanms. What is more, in light of the memorandum
produced by Mr Mallet-Prevost. it is clear that Lord Russell was right to surmise that the
President “spoke in an opposite sense” to the Amcrican arbitrators, pressuring them into
accepting his award. Arbitrator Brewer equally noted that only “by the greatest conciliation

and mutual concessions | ... | a compromise was arrived at”; and offered insights into some

319 Letter from Lord Russell to Lord Salisbury, 7 October 1899 (Annex 67).
231



of the extra-legal considerations that seemed to have guided the tribunal members: “Being
askcd whether political considcrations influcnecd the award, justice said he could not admit
that, as such an admission would reflect on the judges, but there was no doubt, that the

present insurrection in Venezuela, and the consequent feeling of instability weighed to a

520

certain cxtent 1n the balance™.

5.121. Significantly, dc Martens’ diary entrics confirm the account of the British and
American arbitrators. They are candid in their admission of how the President managed to
obtain the unanimous award that he so strongly favoured. The key passage recounting the
dccision-making process 1s worth quoting in full. Having failed to persuadc the British and
American arbitrators to agree, the President “decided to get down to this issue in a

diplomatic way ™"

“I went to Chief Justice Fuller and persistently urged him to make
onc morc small concession. The old man was very fond of me and
promiscd to spcak to his collcague Brewer. I then went to Lord
Collins and explained to him that the British also had to make another
concession. But Collins, with whom [ had hitherto been on better
tecrms. flatly retused and said he preferred a simple majority
(considenng me on his side) to unamimity for further concessions.
The next day, early on Monday moming, I went again to see Brewer
and persuaded him. I learned from him that dearest Fuller had been
with him the night before for two hours, and after much deliberation
they agrced to make a new concession. I was very glad and
considered that the basis for an agreement had been found. I went
again to Lord Collins. but found him even less accommeodating than
the day before. But then I explained to him that England was not
interested in forcing me over to the American side. This made him
think, I'told Fullcr and Brewer that if they did not make a concession,
then T would be forced a contre coeur to side with the English,
because I could not wish and allow a scandal. 1.e. a situation where
the tribunal could not decide the case because the 4 arbitrators cannot
agree among themselves, and the super-arbitrator refuses to cast his
votc!

330 Letter from Choate to John Hay. 1 November 1899 (Annex 173).
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[ did not speak to Lord Russell on Sunday because he was not in
Paris. But Lord Collins, at my rcqucst, told him all about thesc
ncgotiations. These conversations, and in particular the fear that Lord
Collins communicated to him that I would go over to the American
side. simply pissed him off.”" 3*!

5.122. Reflecting on the cventual outcome, the President noted that the British arbitrators
had “bargained like zhids™ (a racist Russian term used to describe Jews), but that he had
“literally forced them to be more flexible™ it was obvious that if the British had not agreed

to my compromise, I would have joined the Americans rather than them "+

5.123. The account emerging from the diaries of de Martens and the accounts of Lord
Russell and Mr. Mallet-Prevost/Judge Brewer is further corroborated through statements
madc by obscrvcrs and participants closcly involved i the arbitral process, and madc in
the immediate aftermath of the award. These came from every party to the arbitral process
{American and British counsel, Venezuelan observers) as well as from members of the
tribunal; and they cxpressed bewildemment at the way the award was ‘produced™. The

following are illustrative.”™

5.124. Lord Russell’s private secretary. IR Block, who had followed the proceedings
closcly, had a singlc linc in his diary on the day the Award was finaliscd, 2 October 1899,

“Venezuela. Martens™ deal [has] given us victory™ ***

5.125. In a minute dated 4 November 1899. Charles Alexander Harris. of the Brtish

Colonial Office, who had been seconded to work on the boundary arbitration, offered an

1 Excerpts of the Private Diary Entries of Professor Fyodor Frodorovich Martens. 4 June 1899-3
Oclober 1899, AVPR, opis 787, dclo 9. cd.k hr. 1-7 (Annex 149).

322 Thid.

*3 For other relevant statements and reactions 1o the Arbitral Award scc also E. Mondolfi, #/
Presidente Benjamnin Harrison v la mediacidn de los Estado Unidos en la controversia de Thnites
entre Fenezwela v Gran Bretofa, Biblioteca de la Academia Nacional de la Historia, 2000,
pp. 217 ff;, M. Donis. El Esequibo es nuestro: una contestacion a (nnvana, Konrad Adenauer
Stifftung 2018, p. 20 ff,

= Report on the Boundary Question with British Guiana submitted to the National Goveruuent by
the Venezuclan Experts, 1967 (Annex 150).
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equally pithy assessment: referring to the arbitration, he noted that “|tlhe thing was a

farcc”. ™

5.126. Mcmbcrs of Venczucla's counscl tcam agreed with this asscssment and offered
further context. In an interview with The Times of London, conducted immediatelv after
the rendering of the award, General Harrison and Mr. Mallet-Prevost elaborated on the role

of law and diplomacy in the decision-making process. They were quoted as follows:

“The President of Trbunal had in his closing address today
commented on the unanimity of the present judgment and referred to
it as a proof of the success of the arbitration. It did not, however,
require much intelligence to penetrate behind this superficial
statement and see that line drawn was a line of compromise and not
alinc of ight. If the Brtish contention had been right, the line should
have been drawn much further west. If it had been wrong, then it
should have been drawn much further east. There was nothing in the
history of the controversy, nor in fact in the legal principle involved,
which could adequately explain why the line should be drawn as it
was now found. So long as arbitration was to bc conducted on such
principles it could not be regarded as a success, at lcast by those who
believed that arbitration would result in an admission of legal rights
and not in compromiscs rcally diplomatic in their character.
Venczucla had gained much, but she was entitled to much more, and
if the arbitrators were unanimous it must be because their failure to
agree would have confimmed Great Britain in the possession of even

= 326

more territory”.

5.127. General Hamison who (as he would later note) had devoted “two vears™ to the
matter, offered further comment. In a letter penned to W.H. Dodge a few months later, he
did not hesitate to describe the award as a “robbery™ and rejected any idea that it could

have been brought about by a “judicial spinit™

“As to Lord Russell’s advice that a judicial spirit be exercised in
these matters, I have only to say that neither he nor his British

23 Minute, 4 November 1899, in COVRI While paper, p. 63 (available at: hitp://covri.com.ve/wp-
content/uploads/2020/12/White-Paper-COVRI-3.pdf).
36 The Times, in Ibid, pp. 61-62.
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associates practised that good doctrine. 1 could tell, but will not write,
somg incidents that would surprisc you. I belicve that it 1s possible
for an Amcrican judge, and perhaps for judgcs of somce other nations,
to exercise that judicial spirit in international ¢ontroversies; but I do
not believe it is possible for an Englishman. In controversies between
individuals the English courts are conspicuously fair and
indcpendent, but when it comes to a question of cxtending the
domain of Great Bntain, and cspccially when gold-ficlds arc
mvolved, it is too much to hope. The decision in the Venezuelan
case, as a compromise, gave to Venezuela the strategic points but
robbed her of a great deal of territory which I do not question would
havc been given to her by an impartial judicial tribunal. The modem
Europcan idea 1s that there 1s nothing illegal or cven immoral i the
appropriation of territories of weaker states™ ™’

5.128. As regards the decision-making process, Harmson's “cxpencence at Pars [...] led
him to a very emphatic opinion that any form of arbitration agreement [...] constituted as
the Venezuelan was, will necessarily result in a compromise instead of an actual judicial
determination of the treaty ling™ *** In a later comment, Benjamin Harrison went further in
assessing how the decision had been brought about. and was clear about the guiding

principles:

“thc casc was practically decided by Profcssor dc Martens, the
Russian me¢mber of the Arbitral Tribunal, without regard to the
determining principles of law and without regard to the facts. [...]
He judged the case as one to be resolved as a political expedient, and
not as something to be decided according to law. It is difficult to
supposc that he was free to consider the Russian intcrests. A decision
in favor of Great Brtain could not but be cxpected to foster
sentiments of friendship towards Russia by the English, whose navy
was the most powerful in the world. Venezuelan friendship was too
insignificant a matter to care about. It is true that the United States
of Amcrica belonged to onc of the world powers; but he had no

% Harrison, in fhid, pp. 62-63.
3% Letter from Choate to John Hay. 1 November 1899 (Annex 173).
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interests to stake, The matter was only of practical interest to
Venczucla™ ™

5.129. Harrison’s assessment was shared by Mr. Mallet-Prevost who, writing in late
QOctober 1899, desceribed the pressure brought to bear on U.S. arbitrators in the following

terms:

*The dccision was forced upon our Arbitrators and, in strict
confidence, I have no hesitation in saving to vou that the British
Arbitrators were not swaved by any consideration of right or justice,
and that the Russian Arbitrator was probably induced to take the
stand which he took by considerations entirely foreign to the

330

qucstion. [...] The result 1s, in my opinion, a blow to arbitration™.

5130, Significantly, contemporary accounts reflect that the perception of General
Harrison and Mr. Mallet-Prevost was shared by the Amcernican arbitrators sitting on the
tnbunal: “Fuller and Brewer returned to the country quite sick of arbitration™: this is how
former U.S. Scerctary of State and scnior diplomat and legal adviscr, John W. Worster., is
quotced by Scerctary of State Richard Olney in a letter to President Cleveland ™' In the
same letter, Olnev recounts Mallet-Prevost’s “intense wrath and bitterness of soul at the
course and deeision of the arbitral tnbunal™ and his assessment that “both the Chief Justice
[Fuller] and Brewer are down on arbitration as a mode of setthing intemational disputes
unless some new safeguarding of the rights of Parties can be provided™ *** Tellingly, when

discussing the procedure for settling the Alaska boundary, U.S. American negotiators flatly

*2 Harrison. as quoted in the memoranduin of August L. Mason. reproduced in Benjamin Harrison
Papers, Vohwiler Collection of Harrisoniana, Scrics 15, Library ol Uniled States Congress,
Washinglon, cilcd in COVRL paper, p. 64 (available at  hup:/covricomve/wp-
content/uploads/2020/12/White-Paper-COVRI-3.pdf).

30 Mallet-Prevost, memoranduin to Buri, Ministerio de Relaciones Exteriores Republica de
Venezuela. Report on the Boundary Question with British Guiana submitted to the National
Government by the Venezuelan Experts. 1967. p. 42 (Annex 130).

1 Olney (o Cleveland, Minisicrio de Relaciones Exitcriores Republica de Vencezucla: Report on the
Boundary Question with British Guiana submitied to the National Government by the Venezuelan
Experts, 1967, p. 42 (Annex 150).

32 Ibid.
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rejected British proposals to agree on an arbitration treaty based on the model of the 1897

Paris Agrccment. ™

5131

Bascd on these accounts, crucial aspects of the tribunal 's decision-making process

can be established bevond doubt. They ¢an be summarised i four points:

VL

First, the tribunal took less than six days to produce its Award.

Seeond, the Award provides no cvidence on how the line drawn in it was agreed
upon. Neither the text of the Award nor the documentary evidence indicates how
the Tribunal understood its tasks mentioned in Article 111 of the 1897 Treaty and

what rules of law cnumcrated in Article IV it applicd.

Third, the contemporary documentary evidence produced by participants and close
obscrvers bears out that (as noted by a commentator) dc Martecns “saw the two
American arbitrators and Lord Justice Collins separately, stating that unless they
voted affirmatively on a compromisce boundary designed by de Martens. he would
join his vote to thosc of the other two arbitrators with the cffect of making
Venezuela or Great Britain, as the case might be, lose substantial territory |... | It
[...] appears that all of [the other arbitrators] felt constrained to aceept the line
proposed by the President™ ***

Fourth, significant contcmporary cvidence, cmanating from members of the
tnbunal and participants, suggests that de Martens™ approach was perceived as a

deliberate choice to render a political or diplomatic decision rather than a legal one.

A FRAUDULENT, ABUSIVE AND UNJUST PROCESS THAT CANNOT BE THE
BASIS EITHER OF A VALID AWARD OR OF MUTUALLY ACCEPTABLE AND
SATISFACTORY SOLUTION

5.132. The facts summanscd i the preeeding sections vicld an historical truth; under the

guisc of an arbitral process, Great Britain managed to sccure large swathes of territory,

¥ See Tor example Letier from Choatg to John Hay, 1 November 1899 (Annex 173).

3 1. Gillis Wetter., The International Arbitral Process: Public and Privare. vol. III. Oceana
Publications. New York, 1979, p. 348.
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which it had come to claim without any legal basis in the course of the second half of the
19* century. Contemporary international obscrvers had little doubt as to the cxpansionist
British Empire’s attitude and approach. Andreve Carnegie’s observation, offered in 1896,

is astute;

“|Great Britain| beging modestly to ¢laim a boundary: Venezuela
asks it to submit its claimg to arbitration; thig 1s refused; the matter
rests a while, when 1t appears that the boundary of England has been
much displaced and cmbraccs more territory adjoining Venczucla;
another protest from Venezuela, and another rest. When the question
is revived, Britain discovers that it was wrong again and did not
claim enough, and its third claim extends far bevond the second.
Finally, a fourth linc 1s drawn which cxtends over valuable gold
dcposits and actually placcs Britain on the banks of the Orinoco™ ™

5.133. What Carnegie could not have foreseen is that the arbitral tribunal eventually
accepted by Great Britain would ‘ratify” the territorial usurpation — which ¢ven in the late
9™ century, could not have been brought about by conquest — almost in toto: with the
cxception of the banks of the Onnoco, on which the British claim had cffectively been

given up, the tribunal’s award was indeed “disastrous™** for Venezuela.

5.134. As shown throughout this Chapter, this was not an arbitral process worthy of its
name, or remotely respecting mternationally agreed standards. Rather, Venczucla was
presented with a deeply unequal treatv negotiated behind its back that set up a tribunal that

flouted basic requirements of international justice.

5.135. Venezuelan reactions to the outcome were characterised by a mixture of shock,
suspicion and recalist resignation. In a letter to the Minister of Forcign Aftfairs, Venczucla's
agent, José Maria de Rojas, qualified the decision as “denisory and a manifest injustice™
and “inexplicable surprise” brought about by the actions of the President of the Tribunal,

Mr. d¢ Martens, and added “[w]hat we may ncver know is Mr. de Martens™ motive for

335

A. Carncgic, "'The Vencezuclan Question”, The North American Review, Vol. 162, No. 471, 1896,
pp. 133-134,
3 Letter from Lord Russell to Lord Salisbury, 7 October 1899 (Annex 67).
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proceeding in this way™.*7 Venezuela’s envov to Great Britain, Jose Andrade, equally
confirmed that “[t]he Award docs not appear to be based on rcason and justice™, noting that
“the Venezuelan arbiters only gave their adhesion in order to avoid an ever greater flouting

of the essential attributes of any faultless judgment™ 38

5.136. The circumstances obtaining in 1899 made it impossible for Venezuela to
challenge the award. The full details of the tribunal’s dccision-making process had yvet to
be revealed; they would become clear only some decades later. Moreover, when Great
Britain quickly proceeded to establish boundary posts at Punta Playa, the geopolitical
situation rendered it simply unthinkable that Venczucla could opposce to the exceution of
the Award. Acts of coercion by foreign powers — such as those later culminating in the
Venczuclan cnisis of 1902-1903, in which Europecan powecrs, including Great Britain,
subjected Venezuela to a crushing naval blockade to enforce their alleged claims — were
the rule. In ordinary circumstances, such acts reduced dramatically the room for manoecuvre
cnjoved by a Latin Amcrican Republic at the turn of the 20% century. In the casc of
Venezuela. the room for manoeuvre was non-existent, squeezed as it was between the

pressurc excrted at the same time by Great Britain and the United States.

5.137. Once those circumstances had changed, Venczucla articulated its claims, and
established that indeed, “[t]he award was the result of a political transaction carried out
behind Venezuela's back and sacrificing its legitimate rights”, resulting in a decision that
took “no account [...] of the specific rulgs of the arbitral agreement or of the relevant
principles of iternational law.”** Venezuela's claim led to the conclusion of the Geneva
Agreement that now imposes on the parties to find a mutually acceptable and satisfactory

solution to their territorial dispute,

¥ Letter from Rojas to the Foreign Officer Minister of Venezuela, 4 October 1899 (Annex 65).

¥ Letter from Jos¢ Andrade (0 General J. Calcafio, Minister ol Forgign AlTairs of Vencrucla,
7 October 1899 (Annex 68),

% Letter from the Permanent Representative of Venezuela to the Secretary-General of the United
Nations, 14 February 1962 (Annex 140).
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5.138. As demonstrated in the next chapter, this evidence clearly supports Venezuela's
historical claim that the 1899 Award 1s null and void. Morc broadly, the cvidence clearly

shows to what extent Venezuela was the victim of a fraudulent, abusive, and unjust process.

5.139. In this respect, the facts reported in the present chapter — to the extent that they
show the prejudice suffered by Venezuela as a consequence of this process — are crucial
for asscssing what could be a mutually aceeptable and satisfactory solution, as rcquired by
the Geneva Agreement. It is clear that a deeply flawed and invalid award cannot be the
basis ot a mutually acceptable and satistactory solution. Since the evidence clearly supports
the invahidity of the Award, this is sufficicnt to reject Guyana’s claim to sovercignty over

the entire contested territory.

5.140. Irrespective of the invalidity of the Award, it is also clear that a territorial
dclimitation which is the rcsult of a fraudulent, abusive and unjust process can in no way
represent the basis of a mutually aceeptable and satisfactory solution. Also, in this case,

therefore, Guyana's claims must be rejected.
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CHAPTER 6: THE INVALIDITY OF THE 1899 AWARD

6.1.  The fraudulent, abusive, and unjust practices described in Chapter 6 cannot but
lead to an inevitable conclusion: the 1899 Arbitral Award is null and void. Because of its
nullity, it cannot determine the course of the boundary between Venczucla and Guyvana,
nor serve as a basis for a mutually acceptable solution of the territorial controversy that led
to the adoption of the Geneva Agreement of 1966 and the joint communiqué of 14
Dceember 1965 signed between the United Kingdom, Venczucla with the presence of

Bntish Guiana, now the Co-operative Republic of Guvana.

6.2. The present chapter sets out Venezuela's longstanding position that the 1899

Arbitral Award is null and void. It does so in two steps:

6.3.  Section | outlines the legal rules governing the invalidity of arbitral awards. It also
summarizcs the applicable rules goveming the burden and standard of proof m disputes

about the validity or mvalidity of awards.

6.4, Section Il demonstrates that the grave irregularities that took place in the process
resulting tn the 1899 Arbitral Award. looked at scparately and when considered together,
vitiate the Award, which 1s invahd for three altemative reasons: (A) because it was
rendered on the basis of an invalid Treaty; (B) because the Award failed to state the reasons
on which 1t was based: and (C) because the Tmbunal manifestly exceeded its powwers
conferred upon it by the Treaty. These three elements. which are analvsed here in concrete
terms, arc key components of the configuration of a fraudulent procedurc — a fraud
consummated with the award - characterised by simulations, undue and extortive pressure,

prevarication, deceit, abuse of power and falsehoods of all kinds.
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L THE LAW ON THE NULLITY OF ARBITRAL AWARDS AND ITS
APPLICABILITY TO THE 1899 AWARD

(i) THE NULLITY OF ARBITRAL AWARDS IN INTERNATIONAL LAW

6.5,  Arbitral awards arc final and binding only if they satisfv the conditions for their
validity provided under intemational law. In the absence of one of these conditions, they

do not produce legal effect. If an award is null, it does not have the foree of res indicara,

6.6.  The possibility of nullifving arbitral awards is inherent in the very nature of
arbitration. The power of an arbitral tribunal to render a binding award rclics on the
agreement of the parties as contained in the arbitral Compromis. If that Compromis is
invalid or if the arbitral tribunal does not conform to the rules agreed upon by the parties
in the Compromis. a party is cntitled to invoke the nullity of the award. As Judge Lachs put
it. “|i]t is the inherent right of any party to proceedings, let alone a government with a
nation's penmancnt mterests to defend, to scek to have the result declared a nullity if it is
convinced that the decision taken is basically flawed. This 1s so even 1n respect of decisions

characterized as final |...|7. 7"

6.7.  Bcing an mherent right of any party to proccedings, there is no need that the
Compromis expressly recognises the possibility of nullifving the award. Nor does the fact
that the Compromis contains a clause establishing that the award is “binding and final”
precludes the possibility of nullifving the award. Only a “valid™ award can be considered

to be “binding and final™. "'

6.8.  This also applies to the 1899 Arbitral Award. Article XIII of the 1897 Treaty
provides that the award is to be considered “as a full. perfect. and final settlement of all the

questions referred to the Arbitrators™. This provision simply cstablishes the mutual

0 Arbitral Award of 31 July 1989, Scparate Opinion ol Judge Lachs, £.C.J. Reports 1991, p. 92,
1 See. among others. Rundstein. “La Cour permanente de Justice internationale comme instance
d¢ recours”, in Recueil des cours. 1933-1. p. 18 ("si I¢ “texte” sc prononcg sur Ic ¢aractére délinitil
¢l sans appel d'une senience. il scrail inadmissible de conclure que chaque dégision arbitrale, parce
gu'elle est définitive, soil, dc c¢ ¢hel, ¢t en vertu d'une présomplion “1égale’ dispensant de toule
preuve contraire. absolwnent valide cn tant qu'acie juridique liant I¢s Partics™).
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engagement of the parties to consider the award to be “final™. It does not address the
question of its validity or nullity. Guyvana’s argument that Article XIII of the 1897 Treaty

precludes anv challenge against the 1899 Arbitral Award is therefore groundless.™

6.9.  Theory and practice widely confirms that anv party to proceedings has the inherent
right to invoke the nullity of an award and that, in case of nullity, “the State concerned is
not bound to carry it into c¢ffcet™ ™ It would be very casy to make a long list of citations
from “judicial decisions™ and from “the teachings of the most highly qualified publicists of

k]

the various nations™ recognising the existence under international law of a number of
grounds of nullity of arbitral awards. Given the large agreement cxasting over this issuc
and for the sake of brevity, a reference to a few of the most significant cases and texts will

be sufficient.

6.10.  In 1804, the nullity of an award for cxcess of power by the arbitral tribunal was
emphatically affirned by Commussioner Gore. In his opinion in the Betsey case. he
observed that international law, English common law, and common sensc dictated that “une
partic n"cst pas licc par la décision des arbitres lorsque 'espéec nc rentre pas dans Ics

termes du compromis: une telle décision est une lettre morte: ce n’est pas une décision. ™

6.11.  In August 1875, the /nstitut de droit international adopted the Draft Regulations
for Intcmational Arbitral Proccdurc. This text, which represents the first authoritative
attempt at codifving the pnnciples governing intemational arbitration, included a provision

on the nullity of arbitral awards. Article 27 provided as follows: “The arbitral award is null

- For this argnment, see GM, pp. 154-155, para. 6.17.

3 Comumentary on the Drafi Convention on Arbitral Procedure Adopted by the International Law
Comnnission at its Fifth Session, UN doc A/CN.4/92, p. 105 ("Theory and practice abundantly
demonstrate that when one or more of the fundamental conditions for the validity of an award are
lacking. the State concerned is not bound to carry it into effect™).

- Affaire du Betsey (cap. Furlong). 24 February 1804. De Lapradelle et Politis. Recueil des
arbitrages internationaux, Pedong, Paris, 1905, Vol. 1. 69.
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in case of an invalid compromis, or in case of excess of authority, or of proved corruption

of onc of the arbitrators, or of cssential crror™ ™+

6.12.  In 1910, the arbitral tribunal in the Oriroco Steamship annulled for cxccss of
powers an award rendered in 1904 by Umpire Barge in the ¢laims opposing the Orinoco
Steamship Company against Venezuela, The Protocol conferring jurisdiction to the
tribunal, concluded in 1909 between the United Statcs and Venczucla, asked the tribunal
to decide whether the 1904 award was void “under the principles of intemational law™. In
particular, the Protocol expressly mentioned the existence of “causes which by universal
junsprudenee give mise” to the nullity of an award, including “an c¢xccssive cxercisc of

jurisdiction”, “the cormuption of the judges”, and “an essential error in the judgment™ ¢

6.13.  In 1958, the International Law Commission adopted the Mode! Rules on Arbitral
Procedure. Atticle 35, dealing with the nullity of arbitral awards, providces as follows: *The
validity of an award may be challenged by either party on one or more of the following
grounds; a) that the tribunal has cxceeded its powers,; b) that there was corruption on the
part of a member of the tribunal: ¢) that there has been a failure to state the reasons for the
award or a serious departure from a fundamental rule of procedure: d) that the undertaking
to arbitratc or the compromis is a nullity™ >’

6.14.  This bricf overview of significant cpisodcs in the history of arbitration is sufficicnt
1o conclude that under intemational law arbitral awards have always been regarded as being
inherently subject to nullity. Moreover, there has been always wide agreement about the

grounds that may justify the nullity of arbitral awards.

* Institut de droit intemational, Draft Regulations for International Arbitral Procedure, available
at hittps:/Awww idi-iil org/en/publications/i- projet-de-reglement-pour-la-procedure-arbitrale-
internationale/.

6 Protocol of an Agrcement Between the United Statcs of Amcrica and the United States ol
Venezuela for the Decision and Adjustiuent of Certain Claims, Signed at Caracas on 13 February
1909, 11 R1IAA 234,

M Yearbook of the International Law Cominission 1958 vol. 11 p. 83.
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(i) THE POSSIBILITY OF NULLIFYING ARBITRAL AWARDS WAS GENERALLY
RECOGNISED WHEN THE 1899 ARBITRAL AWARD WAS RENDERED

6.15. Thc 1399 Arbitral Award betwween Great Brtamn and Venczucla was rendercd
twentv-four vears after the adoption by the Institur de droit international of the Draft
Regulations for International Arbitral Procedure. Ten years later, the United States and
Venezuela — that is, the State wlhich negotiated, and one of the States who concluded. the
1897 Treaty - stipulated an agreement expressly recognising “principles of international
law™ on the nullity of arbitral awards and “causcs which by univcrsal jurisprudence give
rise” to such nullity. There is no doubt, therefore. that, when the 1897 Treaty was concluded
and the 1899 Arbitral Award was rendered, there was wide recognition that an arbitral

award could be nullificd under itcmational las.

6.16.  Rcmarkably, in its oral submissions in the Orinoco Steamship case the United
States even referred to the possibility of the 1899 Arbitral Award being declared null for
cxeess of power. The United States obscrved that, in case of nullity. neither Great Britain
nor Venczucla would have been bound by the award. ™ This observation, made by the
State who negotiated the 1897 Treaty, 1s revealing of how at that time States were aware
of the existence of grounds of nullity in intgrnational law, It is probably also revealing of

the doubts already existing about the validity of the 1899 Award.

6.17.  In its Memonal, Guvana appears to suggest that, when the 1899 Award was
rendered. international law did not admit the possibility of nullifving arbitral awards.”™
Guyana’s argument rclics csscntially on the fact that ncither the 1899 Hague Conference
nor the 1907 Hague Conference led to the adoption of common rules dealing with the

grounds of nullity of awards or with a procedure for nullifving awards, despite certain

8 Arguinent of the United States ol America on Behalf of the Orinoco Sicamship Company against
the United States of Venezuela (1910), p. 67 ("Can it be suggested that either Great Britain or
Venezuela would have been bound to subinit to the result of this arbitration if the arbitrators had
declined to regard fifty vears of possession as conclusive evidence of tifle and had proceeded to
decide, for instance, that it required one hundred vears™ possession to give title or that no title based
on prescription growing out of possession could be tecognized in international law? The question
answers itself™).

2 GM, paras 6.47-6.49.
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States had advanced proposals to that effect. According to Guyana, this circumstance
would demonstrate that at that time there was no gencral agreement about the grounds of

nullity or the possibility itself of nullifving awards under intemational law.

6.18.  The fallacy in this argument had already been emphasised by a number of authors.
As observed by Brierly in 1928, the history of The Hague Conferences gives no support to
the vicew that, at that time, intcmational law did not admit the pessibility of nullifving
arbitral awards. The fact that no rules on the nullity of awards sere approved by the
Conference was onlv dictated bv the circumstance that “the Conference, deeming it
impracticablc to proposc a satisfactory procedure for adjudicating on allcgations of nullity,

550

thought it best to say nothing about the substantive law of nullity™.

6.19.  Most importantly, this argument had already been advanced without success before
the International Court of Justice in the Arbitral Award of the King of Spain casc. The casc
concemed an award rendered in 1906 on the basis of a comproniis, the 1894 Treaty between
Honduras and Nicaragua, that, likc the 1897 Trcaty between the Great Britain and
Venczucla, had cxpressly recognisced that the award was final and did not contain any
reference to the possibility of invoking its nullity. Relving on the results of the two Hague
Confcrences, Honduras argucd that intcrnational law did not admit the possibility of

nullifving the award unless the compromis admitted such possibility ' Nicaragua objected

30 Brierly, ‘“The Hague Convention and the Nullity of Artbitral Awards’, in British Yearbook of
International Law. 1928, p. 116, See also Fauchille, Traité de droir international public, 87 ed..
Pans, 1926, p. 506: Raestad. “Le recours 4 la Cour Penmanenie de Justice intemational contre les
sentences des (mbunaux d’arbifrage internationaux pour cause d’incompétence et d'excés de
pouvoirs, in Revue de droir international et de légisiation compare, 1932, p. 307.

*1 Plaidoiric de M. Guggenheim (Honduras), in Case concerning the Arbitral Award made by the
King Of Spain on 23 December 1906 (Honduras v. Nicaragua), 1.C..J, Pleadings, Vol. 1L, p. 60
("Dd¢ja l'article 81 d¢ la convention d¢ La Hayc d¢ 1907 pour I¢ réglement pagcilique des dillérends
inicrnationaux n'cst pas parvenu a indiquer les gricls de nullité opposables a unce déeision arbitralg,
a la scul¢ cxception du recours ¢n révision a la suite d¢ la découverte d'un [ait nouveau. Dans ccs
conditions, on csl arrivé 4 1a conclusion que. hors d'un compromis particulicr, il n'cst pas possible
d'invoquer un motil de nullité de la sentence™).
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that The Hague Conventions had never intended to deny the possibility of nullitving

arbitral awards.**"

6.20. By accepting to cstablish whether the 1906 Award of the King of Spain “proved to
be a nullity having no effect” on ground of excess of jurisdiction, essential error and lack
or inadequacy of reasons,™ the Court in fact endorsed the position of Nicaragua on this
point. By so doing, the Court’s judgment in the Arbitral Award of the King of Spain
authoritatively confirms that arbitral awards rendered at the tum of the twentieth century
were clearly subject to nullity under international law. Moreover, the Court implicitly
rccogniscd that cxccss of junisdiction, cssential crror and lack or inadequacy of rcasons
were grounds of nullits- under intemational law and that they could be applied for assessing
the validity of the 1906 Award. There 1s no rcason for considening that the same 1s not truc

as regards the 1899 Arbitral Award.

II. THE CONSEQUENCE OF THE FRAUD: THE INVALIDITY OF THE 1899
AWARD

6.21. The facts sct out in Chapter 3 highlight the serious and manifold deficiencics
affecting the 1899 Award. They also illustrate that the frand committed against Venezuela
was a composite act. consisting of a series of interlinked actions and facts, whose combined
cffcet was to deprive a sovercign country of its territory and to ¢loth this in the form of an
arbitration procedure. As discussed in the following sections, even taken individually,
many of these actions and facts would result in the invalidity of any award including the

Arbitral Award of 1899,

622, This scction will present the grounds vitiating the 1899 Award that venfy its nullity
under intemational law. The existence under intemational law of such grounds of nullity is

so unanimously rccogniscd by authors and in international practice that there 1s no need to

32 Plaidoiric de M. Rolin (Nicaragua). ibid.. p. 334 ("personnc, parmi Ics autcurs, n’a jamais attribugé
a ce texte de la Convention de La Have [..] 1a portée de biffer I'évenmalité de mullité de seniences
arbitrales dans le droit international™),

3 Arbitral Award made by the King of Spain on 23 Deceinber 1906, Judginenr of 18 November
1960, L.C.J. Reports 1960, p. 214,
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provide an extensive demonstration. Nor is there any need to respond to Guvana's
argumcnt that the grounds of invalidity applicablc to the 1899 Arbitral Award can only be
the grounds recognised under intemational law at the time when the award was rendered.*™

There is no doubt, as Guvana itself concedes, ™

that the grounds of nullity invoked by
Vcenczucla as vitiating the 1899 Award exist today as they cxisted at the end of 19* Century.

There is thus no question of intertemporal law at issue in the present case.

6.23. Reflecting the legal regime governing the invalidity of arbitral awards, the

subsequent analysis is divided in three sections.

a) Section 1 demonstrates that the 1899 Award is invalid because it was

rendered on the basis of an mvalid Agreement.

b) Section 2 demonstrates that the 1899 Award is invalid because it failed

to statc the rcasons on which 1t was based.

¢) Section 3 demonstrates that the 1899 Award is invalid because. in
rendering it, the Tribunal manifestly excceded its power under the

1897 Waslungton Trcaty.

6.24.  Significantly. each of these three altemative grounds renders the 1899 Award null
and void. That said, in cngaging with scetions 1-3, Venczucla would like to stress the
interrelated nature of the different grounds of ivalidity. and the need to consider them
holistically, bearing in mind their combined effect. Put simply. since its publication over
120 years ago, the 1899 Award has been attacked from multiple angles and deericd as “unc

*557

marchandage purement politique”™™ ™, an “act of injustice being perpetrated™’, “una

expresion de prepotencia y arbitrariedad colonialista™. **® The central question facing the

3 GM, paras 6.43-6-149.

33 Ibid, para 6-49.

6 P Reuter. La motivation et la révision des sentences arbitrales & la Conférence de la paix de la
Haye 71899 et le conflit frontalier entre le Rovaume-Uni et le Venezuela. in AMélanges Offerts a
Juraj Andrassy, Springer, Dordrecht, p. 238,

). Gillis Weller, The International Arbitral Process: Public and Private, p. 350

% H. Gros Espiell. “Federico Martens, John Westlake v ¢l laudo de 18997, in Boletin de Ia
Academia Nacional de Hisloria 1983, p. 1029.
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Court is whether an Award displaying so many defects can be upheld as valid. The

359

subscquent scctions demonstrate why 1t cannot,

(i) THE INVALIDITY OF THE 1897 TREATY

6.25.  The first ground tor nullity is the invalidity of the compromis. This ground is
cxpressly provided in Article 27 of the 1875 Draft Regulations for International Arbitral

Procedure. ™ Article 35 of the Intemational Law Commission’s Model Rules on Arbitral

>% In several official documents, including in statements before the United Nations. Venezuela has
provided a detailed and exiensive demonstration of (he grounds of nulliy allecting the 1899 Award.
Thev include the following: Letter from the Permanent Representative of Venezuela to the
Secretarv-General of the Uuited Nations (14 Feb. 1962). reprinted in U.N. General Assembly,
Fourth Commitice. 16th Session, Information from Non-Self-Governing Territories transmitted
under Article 73 of the Charter, UN. Doc A/C.4/5336 (15 Feb. 1962) (Annex 140). Report on the
Boundary Question with British Guiana submitted to the National Govermment by the Venezuelan
Experts, 1967, p. 43 (Annex 150); Question of Boundaries between Venezuela and the and the
Territory ol British Guiana: Statcinent of His Exccllency. Dr. Marcos Falcon Briceno. Minister for
External Relations of Vencrucla, ai the 348" Meeting of the Special Political Conunittee on 12
Novcember 1962 (Annex 143): Ministerio de Rcelaciones Exicriores Republica de Vencrucla,
Reclamacion de la Guayana Escquiba: documentos 1962-1981 (1981). available at the Peacc Palace
Library A non-cxhaustive list ol works on the grounds ol invalidity of 1899 Award includes the
following work: Academia Nacional de la Historia. “Declaracion acerca del problema de los limites
de Venezuela con la Guavana Britimca™ (1963). reported in Boletin de la Academia Nacional de la
Historia. 2004, p. 167ff. PF.M. De Vegamian. I/ Isequivo, frontera de Venezuela: documenios
histéricos y experiencias personales. SA Impresiones (1968), p. 195 ff.. J. G. Wetter. The
International Arbitral Process: Public and Private. vol. II[, Oceana Publications (1979). pp. 1-350:
P. Ojer. Sumario historico de la Guavana Esequiba. Coleccion Sumario (1982). p. 50 ff.: C. Sosa
Rodriguez. “El Acta de Washington v El Lando de Paris™. in T. Carrillo Batalla (ed). La
reclamacion venezolana sobre la Guavana Isequiba, Biblioteca de la Acadenma Venezolana de
Ciencias Politicas v Sociales (1983). p. 149 ff.: H. Gonzalez Oropeza and M. Doms. Historia de las
Lironteras de Venezuela, Cuadernos Lagoven (1989). p. 164 ff.: J. Sucre Reves, I despojo del siglo:
la Guavana Isequiba. Publicaciones Seleven (1981), p. 10 ff.: R. Sureda, Fenezuela v la Guavana
Isequiba. in Geol'enezuela. 2008, p. 331; C.A. Bricefio Monzon. La cuestion fronteriza en la
comformacion de la politica internacional en Argeniinag v Venezuela: Siglos XIN-XX, Universidad
Nacional de La Plata (2014), p. 286 T, M. Donis, E/ Esequibo: una reclamacidn histérica,
Universidad Catdlica Andrés Bello (2016), p. 104 ff.; W, Dévila Barrios (ed.) Libro Blanco: La
reclamacion venezolana del territorio Esequibo, H, Faiindez Ledeziua, R Badell Madrid (eds), La
Controversia del Esequibo, Editorial Juridica Venezolana (2022), p. 283 {f,; R, Badell Madnd, La
reclamacion de Venezuela sobre el territorio Esequibo, Acadenia de Ciencias Politicas v Sociales
(2023); A, R, Brewer-Carias, Derechios de Venezuela sobre el territorio Esequibo, Academia de
Ciencias Politicas v Sociales (2023), p. 130 1T,

0 Institut de droit international. Draft Regulations for International Arbitral Procedure, (available
at; https:/www idi-iil.org/en/publications/i-projet-de-reglement-pour-la-procedurc-arbitrale-
internationale/).
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Procedure establishes that the award is invalid if “the undertaking to arbitrate or the
compromis 1s a nullity” **' As the binding forcce of the award is based on the agreement of
the parties as set out in that compromis. it follows logically that if the compromis is nvalid.

the award cannot produce any legal effect.

6.26. The evidence presented in the previous chapters demonstrates that the 1897 Treaty
is invalid for crror (a) or/and fraud (b).*** As rccognised by Guyana,™ the conditions for
determining the invalidity of a treaty as a consequence of error or fraud are set forth in,
respectively, Articles 48 and 49 the 1969 Vienna Convention on the Law of Treaties. These
provisions reflect rules of customary intcmational law. Venczucla also affirms that such
invalidity conditions can be found in intemational law and law in general, particularly

criminal law knowledge and possible overlaps with the law of treatics.

6.27.  Now, from thc perspective of international law, the key ¢lement of any Icgal act,
and in particular for the law of treaties, 1s the manifestation of will. In this regard, article 7

statcs that;

“for the purpose of adopting or authenticating the text of a treaty or
for the purposc of cxpressing the consent of the State to be bound by
a treaty if; (a) he produccs appropriate full powers; or (b} it appcars
from the practice of the States concemed or from other circumstances
that their intention was to consider that person as representing the
State for such purposes and to dispense with full powers”.

6.28.  In other words, there are two distinct scenarios, one formal and the other implied.
The first case does not pose any problem, except in cases of falsification of the act in the
granting of powers. Howcver, the sccond casc may causc difficultics, in particular 1f the
representation was valid, but the agent acted in bad faith, or in complex moments regarding

the legitimacy of the person exercising the representation and did so to the detriment of'the

3 Yearbook of the International Law Commission 1938, vol. 11, p. 83.

%2 Ag 1o the invalidity of the Treaty as a conscquence ol the coercion excried on Vencrucla, scc
Chapter 7, paras, 64-72,
%3 GM, p. 175, para. 7.5.
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principal. Hence, an excusable error may occur in favour of the State invoking nullity,

depending on the particular situation of cach casc.

6.29.  In the unique casc of the Treaty of Washington of 1897, two rather heterodox and
irregular situations occurred. one being that the negotiator of the Treaty tumed out to be a
representative of a foreign state: Richard Olney. The existence of any special power to
legitimise his intervention for the ncgotiation of the Treaty is not preciscly known
(therefore, it is a presumed representation). The problem is that the negotiation was
detrimental to Venezuela, which means that the formation of the representative's will was
affccted in its cssenec and constituted a fraudulent conspiracy, as there was fraudulent
intent to induce an essential error in the Venezuelan representative (ambassador) when he

signed the treaty, given that artifice and deception were present to facilitate the fraud.

6.30.  Although the 1897 Trcaty was signced by José Andrade, Venczucla's represcntative
to the United State, he referred to the President of the Republic at the time, Joaquin Crespo.
that Venczucla had been marginalised from the negotiation process and in the intcgration
of the Pans Tribunal. Thercfore, Venczucla was unablc to appoint arbitrators. This situation
was enough to make clear the trace of injustice and perspicacity in the consummation of

the fraudulent Award of 1899,

6.31.  The Unitcd States and Brtain not only limited themsclves to excluding Venczucla
from the negotiation process but kept some crucial decisions stnctly confidential. The level
of confidentiality was attested to by the fact that even the relevant documents were not

allowed to "pass into the archives of the State Department”.

6.32.  This Countcr-Mcmonal show the fraudulent actions of the main negotiators of the
Washington Treaty of 1897 with respect to the exclusion of Venezuelans i the arbitration,
in addition to other relevant aspects no less important, such as: (a) the exclusion of the
agrcement reached by the exchange of notes of 1830 (siarus guo); (b) the ruse of a forged
30-vear statute of limitations in favour of the usurper of the territory: (¢) the relevant
exclusion of the motivation of the award. which was crucial for the due substantiation of
the arguments of the partics and the law invoked; d) the way mn which u#/ possideris was to

be interpreted. as a general principle, which was relativised and would not be a valid
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premise for determining the dividing line; e) the enshrinement of three rules in the articles
of the treaty that contradict the general principle of wi/i possidetis, which gave nisc to a
serious exceptional right against the stability of the sovereignty of the termtory whose
dispute the United Kingdom had forged; f) a strange rule on prescription was enshrined,
where alleged political domination is cquivalent to acquisitive prescription, whercas
universally the rule is different: time and peaceful possession are equivalent to prescription.
Certainly, the architects of these fraudulent conversations were Mr. Julian Pouncefote, Mr.

Salisbury and Mr. Olncy, which led to the fraud.

6.33.  Thus, the crror causcd to the detriment of Venczucla by means of fraudulent deceit
can be inferred from what is expressed in the provisions of the 1969 Convention in its
double dimension, both in tcrms of the subjcct-matter or object of the treaty. Henee, Article
48 states: “[a] State may invoke an error in a treaty as invalidating its consent to be bound
by the treaty if the error relates to a fact or situation which was assumed by that State to
cxist at the time when the treaty was concluded and formed an essential basis of its consent
to be bound by the treaty”. In the case of consent affected by an error, the error must be
cxcusable, that is to say, the person affected could not at any time have forescen the crror

which had occurred.

6.34.  In any case, when the Vienna Convention focuses on error, it 18 concerned with
consent. Therefore, the rule in Article 48 specifies: a) a defect in its consent to be bound
by the treaty and b) it constituted an cssential basis of its consent to be bound by the treaty.
In short, the error must anse from an essential assumption, where there is a misconception
about a matter that was believed to be true, for example, negotiations, declarations,
documcnts, traditions, conduct or actions, In the casc of the 1897 Washington Trcaty, the
consent formally given by Venezuela is a necessary consequence of deception, deceit or
artitice (creation of a dispute and covert conversations to facilitate fraud) which were the
means uscd to deecive, as well as a foreed situation orchestrated by the chicf negotiator of
the treaty, the U.S. official, Mr. Olnev. Grotius said that the right of the parties must always

be protected to give free and voluntary consent, which did not happen.
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6.35.  Thus, fraud in treaty law is centred on il intent or malice, just as it is a rule of Taw
in general to qualify the mtention or will directed towards an unlawful ¢nd and which
criminal law qualifies with greater unlawfulness when that end serves conduct that in the
abstract, is criminally reprehensible. Specifically, when one of the parties directs its action
in two concrcte situations, a) deceit or fraudulence and b) mmplicit or cxplicit {cxtortive)
violence (fraudulent fraud and extortive fraud). which can be understood either as an
influence of the action itself or out of just fear of being exposed to a greater evil. Both
situations have to do with conscnt to be bound. The first 1s the most common, as it involves
fraudulent actions, such fraudulence may be constitutive in that one party believes that the
other party is negotiating in good faith, which 1s the sensible thing to do, when in fact it s
not, and thus seeking to make the injured party fall into an error which is also entirely
excusable. The Convention in Article 49 states: “|i|f a State has been induced to conclude
a treaty by the fraudulent conduct of another ncgotiating State, the Statc may invoke the
fraud as invalidating its consent to be bound by the treaty.” It would seem that the defect
rcferred to in the Convention, in the first instance. would be fraud or deception. which
produccs in the other state a conduct prejudicial to its ntercests which, being cssential, there

is no doubt about the invocation of nullity.

6.36. The Convention adds other fraudulent cases in relation to representation when it is
subjcet to two illegal situations, such as: corruption of the ncgotiating official and cocrcion
that mayv be exercised on the official. Article 50 of the Convention states: *[i] the expression
of a State’s consent to be bound by a treaty has been procured through the corruption of its
representative directly or indircetly by another negotiating State, the State may invoke such
corruption as invalidating its consent to be bound by the treaty.” It is striking that both the
American (Olney) and Anglo-Saxon (Salisbury and others) representatives were involved
in a way that deviated from their functional dutics as officials, which rcsulted in an act of

fraudulent corruption to the detriment of Venezuela.

6.37. The other situation that can be invoked for the purposes of nullity is coercion or
violence (extortive fraud). As mentioned above, violence can be direct and can seek to
obtain consent by affecting the subject's willingness to give consent. For this reason, Article

51 of the Convention establishes: “|t|he expression of a State’s consent to be bound by a
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treaty which has been procured by the coercion of its representative through acts or threats
dircetcd against him shall be without any legal cffcct.” Tt is obvious that no prcvious
fraudulent conduct affecting consent ¢an be valid and affects the umversality of the whole
treaty. For this reason, Article 52 of the Convention states: “|a| treaty is void if its
conclusion has been procurcd by the threat or use of force in violation of the principles of

international law embodied in the Charter of the United Nations.”

6.38. In the specific case of the Venezuelan situation in 1899 with regard to the Treaty
of Washington of 1897, the arbitration award, as a consequence of it, and the subsequent
cxccution, were affccted by openly fraudulent activitics, as has alrcady been sufficiently
stated; not only with regard to fraud in the creation of the Treaty and its contents (the British
authoritics at the time, together with certain Amencan officials. cspecially the diplomatic
representation of the State Department, made it appear that they were acting in good faith),
but also with regard to the issues dealt with and the corruption of the arbitrators, as well as
the subscquent enforecement of the Award, which was marked by cocreion, despite the
special circumstance that the (897 Treaty constituted a violation of essential rules of
domestic law. Therefore, the situation expericnced by Venczucla at the time of the 1899
Arbitral Award was that of a viciim of fraudulent (criminal) actions by all the members of
the Arbitral Tribunal or Commission. the American officials and British Foreign
Decpartment and its authoritics who, taking advantage of their warlike power as the world's
leading power. sought to harm the fundamental and territonal interests of the Venezuelan

nation.

6.39,  The ILC pointed out in its report that in attempting to answer the question of violent
cocrecion, it is defined as the threat or use of armed force or whether it involves or
encompasses all forms of coercion. Finallv, says the Commission. the Conference adopted,
as an annex to its Final Act, a Declaration on the Prohibition of Military, Political or
Feonomic Coercion in the Conclusion of Treaties, in which it pronounced a solemn
condemnation of the resort to the threat or use of pressure in any form, whether military,
political or economic, by a State in order to coerce another State to perform an act relating
to the conclusion of a treaty in violation of the principles of the sovereign equality of States

and the freedom of consent.
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6.40.  Moreover, the fraudulent conduct of the two negotiating States is confirmed by
their subscquent conduct. Despite all the confidentiality surrounding the correspondence
between the parties, Britain - without encountering any real opposition from the United
States - did not hesitate to openly refer to its existence and content during the proceedings
before the arbitral tribunal. Once Venczucla ratificd the Trcaty, all rcasons for strict

confidentiality suddenly disappeared.

6.41. In sum under the foregoing analysis, it can be affirmed that the conditions were
and are present to consider the 1897 Treaty invalid for fraud. First, the fraud came from
onc negotiating party. Great Britain, with the complicity of the chicf representative of the
United States (Richard Olney) who acted as the representative of the United States.
Sccondly, the fraud was a detcrmining factor in inducing Venczucla to accept the Trcaty,
since the fraudulent conduct affected the crucial issue concerning key aspects of the dispute
which, properly analvsed, constituted an inexcusable prejudice to Venezuelan interests.
Third, Venczucla was not and could not have been awarc of the fraudulent conduct of
Britain and the United States (good faith prevailed). For all these reasons, the 1897 Treaty
is invalid and has no ¢ffect, as well as the consequent result of the arbitration, namely the

void award of 3 October 1899,

642, It 1s imperative to emphasise what the Intemational Law Commission has said:
"fraud. when it occurs, strikes at the root of an agreement” because it "destrovs the whole
basis of mutual confidence between the parties™. It is difficult to sce what mutual trust can
exist when negotiating states resort to confidential correspondence in the way that the

United States and Britain did.

a) Error in substance applicable to the 1897 Washington Treaty in its content:
Substantive error in the rules

643,  Article 48 (1) of the Vienna Convention provides as follows: “A State may invoke
an crrof in a treaty as invalidating its consent to be bound by the treaty if the crror rclates
to a fact or situation which was assumed by that State to exist at the ime when the treaty

was concluded and formed an essential basis of its consent to be bound by the treaty™.
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6.44.  In the present case, the error by concealment in question related to the calculation
of thc period of prescription provided under Article IV of the 1897 Treaty. During the
negotiation of the Treaty, the United States and Great Britain agreed upon the interpretation
10 be given to this key provision of the Treaty, without informing Venezuela of this fact.
The cffeet of such conduct was a misrcpresentation of the real meaning of the provision,
which clearly affected “the reahity of the consent supposed to have been given” by

Venezuela. ™

645,  Thus, Venezuela gave its consent to the Treaty on the erroneous assumption that
the pernod for the computation of the statute of limitations was diffcrent and that anv

occupation after 1850 would constitute a usurpation without legal value **

6.46. The position of Venezuela on this issue was clearly articulated by its Minister of
Forcign Affairs in 1965, The Treaty of Washington 1s invalid because “the correspondence
exchanged between the United States and Great Britain during the decisive period of the
negotiation (September to November 1896) was conccaled from Venczucla until 1899, in

other words, two vears after the signature of the Treaty™

647 As widely demonstrated in Chapter 5. while the Treaty does not clanfy when the
period of prescription was meant to start, Great Britain and the United States had
confidentially agreed that factual occupation was ablce to gencrate a valid title cven if it had
taken place in the period after 1814, They also agreed that the 1830 Agreement concluded
between Venezuela and Great Britain did not necessarily represent an impediment for

taking into account situations of factual occupation which occurred aficr 1850,

1 Case concerning the Temple of Preah Vikear (Cambodia v. Thailand), Prelinrinary Objections,
Judgment of 26 AMday 1961, 1.C. J. Reporis {961, p. 30.

3 Sece the Vol. 11 of the procecdings, pp. 3096-3097, where Harrison stated (hat : “now coinges into
play the 1850 Agreement by which, as we stated, there was a mutual occupation of the territory, a
Jjoint jurisdiction in which neither had an adverse position any longer. but had it with the consent of
the other and which, of course, according to the rules of intemational law cut off the statute of
limitations and this discussion of the perod [...]” (available at the Peace Palace Library).

3% Dr. L Irabarren Borges. Starement made by Dr. Ignacio Irabarren Borges, Venezuelan Foreign
Minister, to the Ministerial Confevence Held in London (9 December 1963), GM, Vol. 1V,
Anncx 76.
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6.48.  The two States never informed Venezuela of these decisions. Venezuela therefore
gavc its conscnt to the Treaty on the mistaken assumption that the peried for the calculation
of prescription was a different one. This is demonstrated by the fact that, when presenting
its arguments before the Arbitral Tribunal, Venezuela argued, in the first place, that Article
IV (a) of thc 1897 Treaty had no application to the period subscquent to 1814 and, sccondly,
that in any case the 18530 Agreement precluded Great Britain to ¢laim that the period of
time after 1850 could be taken into account for the purposes of determining prescription,
It was only dunng the oral phasc of the procceding before the Arbitral Tribunal that Great
Britain made use of the confidential cormespondence between the United States Secretary
of State, Olney, and the English Ambassador, Pauncefote, to argue that, on both issues, the
position of Venezuela was erroneous since it did not conform to what the Umted States and
Great Britain had agreed upon about the relevant period tfor the calculation of the

prcscription.

6.49.  There 1s little doubt that the conditions sct forth in Article 48 of the Vicnna
Convention are met. Firstly, Article 48 requires that the error relates to a “situation which
was assumed by |the consenting| Statc to ¢xist at the time when the treaty was concluded™.
As just shown, when Venczuela concluded the 1897 Treaty, its consent was clearly based
on a mistaken assumption about the relevant period for the calculation of the prescription

under Articles I and IV, as well as on the binding naturc of the 1850 agrcement,

6.50.  Sccondly, Article 48 rcquires that the mistaken situation “formed an cssential basis
of [the State’s] consent to be bound by the treaty™. As established in Chapter 7, the question
of whether prescription was to be regarded as a valid title for claiming the contested
territory was crucial for scitling the territorial dispute. On scveral occasions, Venczucla
had made clear its opposition to recognise de fircfo occupation as a vald title. The
determination of the relevant period for the calculation of the prescription constituted
therefore an essential issuc for Venczucla, as 1t represented the only guarantee for limiting
territonal claims, such as those advanced by the United Kingdom, which were based
exclusively on the de facto occupation of the territory. From the beginning of the
negotiations, the UK stated that it would not cede territory where there were British

subjects. In this sense, for the British, rule (a) and (¢) meant that occupied territories would
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not be part of the arbitration. Both rules were proposed bv the U.S. It is clear that the
Venczuclans had a different interpretation from that of the negotiators — yet, this was not
out of naivety but because they took Olnev's word for it, who in turn had made a

commitment to the contrary to the British.*®’

6.51.  Thirdly, and lastly, under Article 48, error cannot be invoked by a State “if the
Statc in question contributed by its own conduct to the crror or if the circumstances were
such as to put that State on notice of a possible error”. Venezuela did not contribute to the
error nor could have avoided it. As observed by the International Law Commission, in
ordinary circumstances, “trcaty making proccsscs arc such as to reduce to a mmimum the
risk of errors on material points of substance” *** The treatv-making process leading to the
conclusion of the 1897 Trcaty was by no mcans an ordinary process. Venczucla was
intentionally left outside of the negotiation process. It was not consulted nor mformed of
the development ot the negotiation. Given these circumstances, it was simply impossible

for Venczucla to be on notice of a possible crror or to contribute to it.

b) Fraud: Invalidity for lack of factual and legal basis (reasons)

6.52.  Inaddition to crror, another basis for holding the Treaty invalid 1s fraud. It has been
observed that it may sometimes be difficult to distinguish between error and traud. since
1n fact “fraud (ie error induced by the actions of another party) constitutes a species of the
genus error” °* While error provides a sufficient ground for invalidating the 1897 Treaty,

it is submittcd that the conditions for considering it invalid because of fraud arc also met.

6.53.  Article 49 of the Vicnna Convention provides as follows: “If a Statc has been
induced to conclude a treaty by the fraudulent conduct of another negotiating State, the

State may invoke the fraud as invalidating its consent to be bound by the treaty™.

6.54. The United States and Great Britain did not limit themselves to excluding

Venczucla from the negotiation process. They kept some ¢rucial decisions strictly

¢ The Venezuelan Question, London Time, Tuesday, November 10, p. 1896,
R Yearbook of the International Law Commission, 1966, vol. [1, p. 243.

% See E. Wyler. R. Samson. “Article 48", in O. Corte. P. Klein (eds). The Iienna Conventions on
the Law of Treaties: /1 Commentary, Oxlord : OxJord University Press, 2011, p. 1130.
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confidential. The level of confidentiality was attested by the fact that the relevant
documents were not cven allowed ““to go on to the files of the Statc Department™ ™7

6.55. It is difficult to cxplain why the partics followed this course of conduct if not for
the reason that they wanted to leave Venezuela in the dark about the content of their
decisions, They were aware of the importance attached by Venezuela to the issue of
prescription and fearcd the resistance that Venczucla might have opposcd to further
concessions aimed at facilitating the recognition of de facto control as a valid title for
claiming sovereignty over the territory in dispute. In order to induce Venezuela to accept
the treaty, they chose not to address these controversial issucs dircetly 1n the text of treaty,

preferring instead to conclude informal and confidential arrangements.

6.56. The fraudulent conduct of the two negotiating States is confirmed by their
subscquent conduct. Despite all the confidentiality surrounding the correspondence
between the parties, Great Britain — without meeting real opposition from the United States
— did not hesitate to openly refer to its existence and content during the procccdings before
the arbitral tribunal. Once Venczucla had ratificd the Treaty, all the reasons for the strict

confidentiality suddenly disappeared.

6.57.  According to the International Law Commission, “fraud, when it occurs, strikes at
the root of an agrcement™ because it destroys the whole basis of mutual confidence
between the parties” *"" It is hard to see what mutual confidence can exist when negotiating
States have recourse to confidential correspondence in the way in which the United States

and Great Britain did.

6.58. The conditions for considering the 1897 Treaty invalid because of fraud arc met.
First, the fraud emanated from a negotiating party, Great Britain, with the complicity of the
United States. Secondly. the fraud was a determining factor in inducing Venezuela to
acccpt the Treaty, as the fraudulent conduct affected the crucial issue coneerning the

deternunation of the relevant period for the calculation of the prescniption. Third,

*0 Letter from Richard Olney to Sir Pauncelole (24 May 1899). in ). Gillis Weller, The Mnternational
Arbitral Process: Public and Privare, vol. Ill, Oceana Publications: New York, 1979, p. 25.

1 Yearbook of the International Law Commission, 1966, vol I1. p. 244
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Venezuela was not aware, and could not be aware, of the fraudulent conduct of Great
Britain and the United States. For all these rcasons, the 1897 Trcaty 1s to be regarded as

null and void.

{ii) INVALIDITY FOR ABSENCE OF REASONS

6.59.  The Award rendered on 3 October 1899 did not state the rcasons on which the
Tribunal had based its decision. This circumstance is sufficient for concluding that the
Award is null and void. As stated in the Report prepared by the Experts nominated by the
Venczuclan Government, “the Arbitral Tribunal which dictated the verdict in the British-
Venezuelan border conflict did not comply with its duty. and therefore, giving a decision
without the corresponding statement of reasons, did not proceed in accordance with the
norms of intcrmational law. Thercfore, the decision of the Arbitral Tribunal lacks any

validity in intemational law”™ 37

6.00. The duty to state the reasons for an award 1s umiversally recognised. The existence
of such a duty was also widely acknowledged when the 1899 Arbitral Award was rendered.
Article 23 of the 1875 Drafi Regulations provided that “[t]he arbitral award must be
reduced to writing, and contain a statement of reasons, unless that is dispensed with under

the stipulations of the compromis™ " The duty of arbitrators to rcason their awards was

372 Report on the Boundary Question with British Guiana submitted (o the National Government by
the Venezuelan Experts, 1967, p. 14. para. 17 (Annex 150). See further P. Ojer, Swmario histdrico
de la Guavana ILsequiba, Coleccion Sumario (1982), p. 50; C. Sosa Rodriguez. “El Acta de
Waslungton v El Laudo de Paris™, in T. Carrillo Batalla (ed.), La reclamacion venezolana sobre la
Guavana Esequiba. Biblioteca de la Acadenua Venezolana de Ciencias Politicas y Sociales (1983).
p. 159-160: H. Gonzalez Qropeza and M. Donis, Historia de las Fronteras de Venezuela, Cuademnos
Lagoven (1989), p. 164; J. Sucre Reves, Fl despojo del siglo: la Guavana Esequiba, Publicaciones
Seleven (1981), p. 36; A, Brewer-Caras, Derechos de Fenezuela sobre el tervitario Esequibo: la
nufidad del laudo arbitral de 1899 v las falsedades en la memoria de Guyana ante la Corte
Internacional de Justicia (Academnia de Ciencias Politicas v Sociales 2023), pp. 139-142; R, Badell
Madrid, La reclamacion de Venezuela sobre el territorio Esequibo, Academia de Ciencias Politicas
v Sociales (2023), pp. 166-171; Sucre Reves, E/ despojo del siglo: la Guavana Esequiba.
Publicaciones Seleven (1981), p. 36.

3 Institut de droit international. Draft Regulations for International Arbitral Procedure, available
al https://www idi-iil. org/cn/publications/i-projet-de-reglement-pour-la-procedurc-arbitrale-
inicrnationale/.
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“définitivement consacrée par le droit international positif™>™ at the 1899 Hague
Confcrence. According to Article 532 of the Convention for the Pacific Scttlement of
International Disputes, “[t]he Award, given by a majority of votes, is accompanied by a

S75

statement of reasons™ " As observed by Pierantoni in 1898, “|1]es motifs en fait et en droit,

s'ils sont unc garantic cxigéc par la loi d¢ procédurc, sont un besoin do la sociéte

international ”.*""

6.01.  If stating the reasons for the award is a duty, failure to state such reasons is a ground
for nullity of the award. Article 35 of the 1938 Mode! Rules is clear in this respect: the

award is a nullity if “there has been a failure to state the reasons for the award™ "

6.62.  This Court has rccogniscd that failure to state the reasons is a ground for nullity of
an award. It has also admitted that the existence of such ground of invalidity was generally
rccogniscd at the time when the 1899 Award was rendered. In the case concemning the
Arbitral Award made by the King of Spain, Nicaragua clamed the nullity of an award
rendered in 1906 on the ground of the lack and inadequacy of rcasons in support of the
conclusions arrived at by the arbitrator. While the Court armived at the conclusion that
Nicaragua’s claim was without foundation,*™ its reasoning relied on the assumption that
this ground of nullity applicd to an award rendered in 1906, The Court’s judgment thus
stands 1n clear opposition to Guyana’s argument that failure to state the reasons was not a

ground of invalidity when the 1899 was rendered.’™

6.63.  Nothing in the 1897 Treaty could be interpreted as dispensing the Tribunal with

the obligation to statc the rcasons. To the contrary, the fact that the arbitral tnbunal was

¥4 Castberg, *L"exces de pouvoir dans lajustice internationale”, (1931) 35 Recueil des cours. p. 389.
3 See the text at: https:/docs. pca-cpa.org/2016/01/1899-Convention-for-the-Pacific-Settlement-
ol-Inicrnational-Disputcs. pdr.

*® Pierantoni. “La nullité d"un arbitrage international™ ( 1898) 30 Revue de Droit International et de
Législation Comparée. p. 439.

¥ Yearbook of the International Law Commission 1938, vol. 1, p. 83.

R Arbitral Award made by the King of Spain on 23 December 1906, Judgment, 1.C.J. Reporis 1960,
p. 216.
¥ GM, para. 8.33.
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under a duty to state the reasons can be inferred from a number of features characterising

the 1897 Arbitration Treaty.

6.64.  The first fcature concerns the composition of the Tribunal. Indeed, the choice of
the individuals who acts as arbitrators provides an indication about the intention of the
parties with regard to the requirement of stating the reasons for the award. In the early
practicc of intcrmational arbitration, the rarc cascs of awards without motivation werc
generally justified by the fact that the arbitrator was a sovereign or the president of a State.
In such cases, the failure to state the reasons might be expected by the parties, being a
means for protccting the dignity and the political authority of the individual they had
chosen as arbitrator. **°

6.65.  The composition of the Tribunal which rendered the 1897 leaves no doubt about
the mtention of the partics. Article I of the 1897 Treaty provided that “The Tribunal shall
consist of five junsts”. The importance attached to the legal expertise and background of
the five scleeted arbitrators shows that the partics cxpected a decision explaining in legal
terms the rcasons behind the termitorial dehmitation. There 1s no need for highly qualificd

jurists if the objective is to have an award in the form of an oracle.

6.66.  Another factor to be taken into account relates to the criteria chosen by the parties
for dcciding the dispute. When the compromis gives a wide margin of discrction to the
arbitrator about the rules to be applied for deciding upon the dispute or when it authorises
the arbitrator to decide ex aequo et bono, the trust placed in the authority of the arbitrator
makes it lcss cvident the need to provide the reasons at the basis of the decision. In such
cases, the tnbunal may be regarded as having being dispensed by the parties with the

obligation to state the reason. As Paul Reuter put it, “on pouvait comprendre que pour un

80 See Balasko. Causes de nullité de la sentence arbitrale en Droit international public, Pedone,
1938, p. 127 ("lorsque des souvcrains rendaicnt les seniences, ils s’ absicnaicnt d’exposer les motils
de leur décision par crainte que leur propre raisonnement ne pil &re invoqué contre cux-mémces,

pour échapper aux critiques™).
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arbitre, appelé¢ par les parties & statuer ex aequo et hono soit réservé le droit de ne pas

motiver sa sentcnee” !

6.67. The 1897 Trcaty did not fall into that catcgory of arbitration agreement. The Treaty
furnished detailed instructions as to the rules to be applied by the tribunal for delimiting
the territory in dispute. Article I required the Tribunal to investigate “the extent of the
territorics belonging to, or that might lawfully be claimed by the United Netherlands or by
the Kingdom of Spain™ in 1814. Article IV provided a precise list of the rules “which are
agreed upon by the High Contracting Parties as Rules to be taken as applicable to the case™.
Having sct these strict conditions governing the work of the tnbunal, it cannot reasonably
be expected that the parties did not intend to require the Tribunal to give reasons for its
decision. This conclusion is further supported by Article X of the Treaty, which provides
that “[t]he decision of the Tnbunal shall, if possible. be made within three months from the
close of the argument on both sides™ (emphasis added). It would make little sense to give
to the arbitrators a dcadling of threc months, with the possibility of cxtending it if nccessary,

if the Tribunal was only required to formulate an award without any reasoning.

6.68. The motivation of the awards is a fundamental means for controlling whether the
award was rendered in full conformity of the compromis, The motivation allows the partics
to appreciate and control what are the rules of law applied the arbitrator, what the facts on
which it relied and what the evidence establishing these facts. or what the weight assigned
to the arguments of cach party. The fact that an award is accompanicd by an adcquate
motivation 1s the best guarantee that the Award has been rendered in accordance with the

instructions provided by the parties in the compromis.

6.69.  In sum, when the arbitrators are selected by the parties because of their reputation
as lcgal scholars, thc compromis provides rigid instructions as to the rules of law to be
applied by them, and the tnbunal is given several months for rendering its decision, failure

to state the reasons is hard to justifv. In this respect, by no means can it be inferred from

81 P_Reuter. La motivation et la révision des sentences arbitrales & la Conférence de la paix de la
Have (1899) el le conflit frontalier entre le Rovaume-Uni et le Venezuela, in Mélanges Offerts A
Juraj Andrassy, Springer, Dordrecht, p. 240.
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the text of the 1897 Treaty that the parties intended to dispense the tribunal with its
obligation to statc the rcasons for the Award. On the contrary, the content of the Treaty

confirms that the Tribunal was under such obligation.

6.70.  Finallv, at the time when the Arbitral Award was rendered, the practice widely
supported the existence of an obligation of stating the reasons. Absence of reasons was a
rarc cxccption. To prove the contrary, Guyana refers to four unmotivated awards rendered
in the period between 1893 and 1904 . It is sufficient to rapidly examine these four cases.
and to compare them to the case between Venezuela and Great Britain, to realise that they
confirm, rather than contradict, what has been just said. In two cascs — the Cerruti Case
and the Argentine-Chile Case, the award was rendered by, respectively, the United States
President Cleveland and by King Edward VII, and and in both cascs the compromis gave
wide discretion to the arbiter about the determination of the grounds for decision. In the
Cerruti Case, for instance, President Cleveland based its unmotivated decision on the fact
that the compromis had vested in him “full powcr, authority and junsdiction to do [...] all
things without any limitations shatsoever which, in |his| judgment, might be necessary or
conducive to the attainment in a fair and cquitable manncr of the ends and purposcs the
agreement is intended to sccure™ ™ In the Bering Sea Fisheries Case and in the San
Domingo Improvement Company Claims Case, both of which, to be said incidentally, in
fact contain a suceinet statcment of rcasons,”™ no ¢lear indications was given to the arbitral
tnbunal about the legal principles to be applied for deciding the dispute. Article II of the
1892 Treaty between Great Britain and the United States on the arbitration respecting the
scal fisherics in Behring's Sca simply required that the arbitrators “shall procced

impartially and carefully to examine and decide the questions that have been or shall be

#2GM, para. 8,31,
¥ See UNRIAA, vol. X1, p. 394

1 Significantly, this fact did not cscape the attention of Martens, who, acting as dclegale of Russia
al the 1899 Haguc Pecace Conlerence, relcrred o the arbitration in the Bering Sea Fisheries Case
[or supporiing his opposition (o the obligation 10 stalc (he reasons lor an award ("he |De Martens|
cilcs cascs ol arbitration such as (hosc of the A/abama and the Bering Sca Fisherics in which ccriain
members of (he (ribunal refused 1o afTix their signaturcs (o (he award becausc it stated the rcason
thereol™). The Proceedings of the Hague Peace Conferences, New York, Oxlord Universily Press,
1920, p. 748.
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laid before them™** Finally, it is significant that, in commenting these awards, some

scholars raised the question of their invalidity because of the absence of rcasons. ™

6.71.  For all these reasons, 1t can be safcly concluded that, by not stating the rcasons on
which its decision was based, the Tribunal not only breached an obligation which could be
inferred from the terms of the 1897 Treaty. It also breached an obligation which existed
undcr gencral interational law. This circumstance along is sufficient to rendcer the Arbitral

Award of 3 October 1899 null and void.

6.72.  Before moving to the next section, it i1s important to emphasise that failure to state
the reasons, beside being an autonomous ground of nullity, may also be revealing of an
attempt to conccal other defects of the award. In particular, it may conceal an cxccss of
power. In fact, by leaving the award unmotivated, the arbitrator creates the conditions for
circumventing the difficulty of cxplaming the decision on the basis of a ngorous

application of the mles imposed by the compromis.

6.73. At the time when the Award was rendered. the risk of using the lack of motivation
as a means for cscaping the limits of the compromis had alrcady been denounced by several
scholars. Commenting the unmotivated decision m the Cerruti case. rendered in 1894,
Pierantoni criticised the arbitrator who. “se rendant compte de la difficulté d’expliquer sa
décision sur la base du droit, [...] s'cn cst volontairement abstenu ¢n s appuyvant sur Igs
pleins pouvoirs™ ™’ As suggested by Pierantoni. absence of reasons, seen in context, may
reveal that decision was not taken on the basis of the law. In this sense. absence of reasons

mayv beecome an cvidence proving the excess of powcr vilialing an award.

6,74,  Remarkably, it was the President of the Arbitral Tribunal, Friedrich D¢ Martens,
who, in very clear terms. recogmised that the obligation to motivate an award limited, if not

excluded, the possibility of an arbitrator departing from the strict respect of the conditions

¥ See UNRIAA, vol, XXVIIL, p. 267,

6 See, for example, with regard 10 (he award in the Cerruti case, Picrantoni, “La nullit¢ d’un
arbitrage intermational”, 1898, 30, Revue de Droit International er de Législation Comparée, pp.
458-459,

*% Pierantoni. ‘La nullité d’un arbitrage international . p. 189, para. 30: Revue de Droit International
et de Législation Comparée, p. 439,
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imposed bv the compromis. Even more remarkable, however, is the fact that it was
preciscly for that reason that De Martens strongly opposcd any attempt to recognisc the
existence, under general intermational law. of an obligation of motivation. Acting as a
delegate of Russia at the 1899 Hague Peace Conference, De Martens voted against the
provision which latcr became Article 32 of the Convention for the Pacific Scttlement of
International Disputes. In a meeting which took place on 26 June 1899, he explained his

opposition as follows;

“in an international conflict arbitrators are not only judges; they are
also representatives of their Governments. To require them to state
the reasons for their decisions would be to imposc upon them onc of
the most delicate of obligations, and perhaps even to embarrass them
seriously, if their judicial consciences do not find themselves in
accord with the requirements of their Governments or the
sensibilities of public opinion in their countries. It is indeed going
too far to rcquirc an impartial arbitrator to condcmn his own
government. Must we also require him to justify mmself expressly
and thereby aggravate this condemnation? If the arbitral decision
contains only a few scnicnces all of the arbitrators without regard to
their nationality may sign it”. ™

6.75. At the mecting of 30 Junc 1899, D¢ Martens cxpressed again its opposition against
the obligation of motivation. He stated: “While this obligation to state the rcasons for the
award would no doubt be an advantage from a legal view-point. it would be a hindrance

from a practical vicw-point” ¥

6.76.  Thesc statcments arc shocking for the message they convey and for when they were
made. De Martens openly defended the idea that an arbitrator also acts as a representative
of his State of nationality; that his lovalty to the mandate conferred to him by the parties in
disputc may not be casy to recongile with the lovalty he had to provide to the intcrests of
his State; that, as a consequence, compromises are inevitable; and that the more practical

way for having an award which, by concealing the compromises. could be accepted by all

8 See., The Proceedings of the Hague Peace Conferences, New York, Oxford University Press,
1920, p. 740.
8 Ibid.. p. 748.
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the arbitrators is to exclude any obligation to motivate the award. even though — as he
admits — such solution would not b¢ “an advantage from a lcgal vicw-point™. D¢ Martcns
made this declaration when oral hearings before the Arbitral Tribunal were still ongoing

and only a few weeks before the Tribunal rendered its final award. "

6.77.  Moreover, Mr, Martens in his personal diary acknowledges:

“Finally, in French, | expressed my thanks to the French government
for the hospitality extended to the tribunal and explained the special
significance of the decision which was adopted unanimously (which
had ncver happened before!) and shich applied for the first time the
rules of procedure adopted by the Hague Convention.” !

6.78. It referred specifically to the Hague Convention of July 1899, unknown, by the
way, to a majority of countries which did not participate and. for that matter, especially
Venezuela less so, and which then, in 1907, was present at the Conference held in The
Haguc. However, although this Convention did not cstablish the nullity of the arbitration
award due to defects. it did establish the necessary motivation of the award in its Article
52, Martens ¢rred and what we sce in his (unanimous) award (s a compromisg on the

"Anglo-Amencan" issue, as he himself called it.

6.79. It should be added that so necessary and important was the motivation that Mr
Martens dares to point out with evident disregard for the rights of other countries and for
what beclonged to Venczucla that; "T [Mr, Martens] stated my vicws on all the main
questions, denied the monstrous right of discovery and occupation of Spaniards and

Amencans (probably rcfemng to Venczucla) demonstrated the lack of definition of the

*0 It has been rightly observed that, precisely for the views he expressed and for the different roles
he simultancously played. “Martens was not the right person to act as an imnpartial third party in his
role as an arbitrator of law™. Sec H. Faindez Ledezma, “La Controversia del Esequibo v el fantasma
de Federico de Martens™, in Revista de Derecho Pliblico de Venezuela (2022), p. 18 (“Martens no
resultaba ser la persona idonea para actuar como un fercero imparcial, en su funcion de arbitro de
Derecho™). See further R, Badell Madrid, La reclamacion de Venezuela sobre el territorio Esequibo,
Academia de Ciencias Politicas ¥ Sociales (2023), pp. 172-175; M, Falcon Bricefio, Origings de la
actual teclamacion de la Guavana Esequiba. Boletin de la Academia de Ciencias Polincas ¥
Sociales, ninnero 91, Caracas, 1983, pp. 67-68,

1 (Annex 149).
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frontier in the Treaty of Wesfalia™~ and said that |...| the Essequibo and the Orinoco could

probably bc rccogniscd as a condominium of Spaniards and Dutchmen™. This asscrtion

deserves to be analysed in detail.

6.80.  The strong note sent by QOlney (American Secretary of State) to Bayard, for Bayard

to read out to Salisbury (Prime Minister) on 20 Julv 1893, is in the following terms:

“lt[he dispute |savs Olney|. is of ancient date and began at least as
carly as the time when Great Britain acquired by the treaty with the
Nctherlands of 1914 * the ¢stablishments of Demcrara, Esscquibo,
and Berbice™ From that time to the present the dividing ling between
these “establishments™ (now called British Guiana) and Venezuela
has never ceased to be a subject of contention, The claims of both
parties, it must ve conceded, are of a somewhat indefinite nature. On
the onc hand Venczucla, in every constitution of govermment since
she became an independent State, has declared her termitonal limits
to be those of the Captaingy General of Venezuela in 1810, Yet, out
of “modcration and prudence.”, it is said, she has contented herself
with claiming the Esscquibo ling — the lince of the Esscquibo River,
that is — to be the true boundary between Venczucla and British
Guiana. On the other hand. at least an equal degree of indefiniteness
distinguishes the claim of Great Britain™ *?

6.81. Olney savs there is no basis for considering British aspirations just. Britain

remained indifterent until 1840, when it commissioned Schomburgk to fix the line.

“If it was expected that Venezuela would acquiesce in this line. the
expectation was doomed to speedyv disappointment. Venezuela at
once protested and with such vigour and to such purposc that the line
was cxplained to be only tentative — port of a gencral boundary
scheme conceming Brazil and the Netherlands as well as Venezuela

*2 Or highly unusual relevance was the British counter-argument given before (he Paris tribunal,
according to the Venezuelan memoir submitied in 1898; “Great Britain has the right to retain any
termitory which she has possessed, or which has been subject to her exclusive political domination,
for a period of 50 years, even if the result would be to give to Great Britain territory which had never
been Duich and might even have been Spanish for some time™, In Coleccion Fromtera 9,
Arbitrammiento, p. 22, This reflects that Martens was following this line, and was ultimately what
happened without saving so in the corpus of the arbitration award.

3 (Annex 152).
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— and the monuments of the line set up by Schomburgk were
removed by the express order of Lord Aberdeen. ™!

6.82. The paradoxical nature of Olney’s comment fades away later in the construction
of the Washington trcaty of 1897 and thc Arbitral Award of 1899. As nightly recalled at the
348th session of the Special Political Committee on 12 November 1962 by HE., Dr.

Marcos Falcon, then Minister of Forgign Relations of Venezuela:

“In private letters to friends, Harmison declared [...]: I shall tell you
but not in writing exactly what happened. They did not wish to
disclose the true mystery which, for various reasons, surrounded this
arbitral award.

6.83.  When Mallet-Prevost returned to New York in 1899, that is shortlv after the
handing down of the award in Pans, he mct in that city with the former United States
Secretary of State, Mr. Olneyv, who referred to this interview in a letter addressed to

Cleveland. He said:;

(Continued in lnglish)

“T have not seen vou since the award n the Venezuela Boundary
case. Upon his return to New York, Mr. Mallet-Prevost, Venezuela's
junior counsel, was anxious to tell me how the thing went and why it
went as it did. On onc of my New York visits 1 asked him to ding ---
with the result that he consumed less food than time and that the feast
was not so much a flow of solid or liquid refreshment as of intense
wrath and bittemess of soul at the course and decision of the arbitral
tribunal. I refrain from going into particulars because no doubt you
have alrcady heard them from some other source, The worst result to
be feared apparently 1s not the loss of termitory to Venezuela, but the
general discrediting of the cause of arbitration. According to my
informant, both the Chief Justice and Brewer are down on arbitration
as amodc of scttling intcrnational disputes unless some safcguarding
of the rights of partics can be provided. Ex-Sceretary John W, Foster,

S Ibid.
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with whom 1 dined here the other day, said Fuller and Brewer had
comc home pretty sick of arbitration. ™

6.84.  Evervthing reveals that rather than a question of law it was a compromise

conccrning the Paris arbitration.

6.85.  Dc Maricens’ statcment 1s highly revealing of the way in which the Tribunal he
presided operated. Indeed, as sill be shown in the next section, the 1899 Arbitral Award
provides a clear illustration of how the failure to state the reasons was instrumental in
allowing the Tribunal to render a decision without respecting the clear terms of the 1897
Treaty. As observed by an eminent author, “the lack of legal motivation of the 1899 Award

=y 304

was the way Martens found to impose a solution that was not strictly legal

{iii) NULLITY DUE TO FUNCTIONAL EXCESS OR EXCESS OF POWER OF THE
ARBITRATORS

686, The Award of 3 October 1899 is invalid. It is invalid because the Tribunal, in
rendering it, manifestly exceeded its power.™ The account of pertinent facts given in
Chapter 7 makes abundantly clear that it did so in manifold ways. More specifically. in

rendenng the 1899 Award, the arbitral Trbunal:

e failed to respond to one of the questions put to it in Article III.

» failed to apply the Rules it was tasked to apply under Article 1V, or ignored the

meaning of the rule without giving anv reasoning whatsoever;

» acted inconsistently with Article V, which required the tribunal to act impartially;

*2 (Anmex 143, pp. 19-20).

6 H. Gros Espicll, “Federico Martens, John Westlake v ¢l laudo de 18997, in RBoletin de la
Academia Nacional de Historia 1983, p. 1017,

7 On this see further R. Badell Madrid. La reclamacion de Fenezuela sobre el territorio Esequibo,
Acadcmia de Cicncias Politicas v Sociales (2023). pp. 157-166: ). Gillis Weller, The International
Arbitral Process: Public and Private, vol. 111, Occana Publications: New York, 1979, pp. 343-350;
B. Ojer. Sumario historico de la Guavana Fsequiba. Coleccion Sumario (1982), pp. 50-51.
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¢ acted inconsistently with the scope of its powers, as defined in Articles I and III.

by deciding matters falling outside of the Washington Treaty; and ultimately,

¢ acted inconsistently with its duty to render an award based on international law.

6.87.  Nullity on the grounds of excess of powers or excess of authority (functional excess
or misusc) is “thc oldest and most universally recognized ground for nullity™ ™% Tt is
universally recognized because, under a cardinal rule of intemational law, the authority of
international courts and tribunals depends on the consent of parties: nullity is the remedy
for a tribunal overstepping the limits of its authority, as sct out cxpressly or implicitly in

the compromis. The Court has described this in the following terms:

“|W]hen States sign an arbitration agreement, they are concluding an
agreement with a very specific object and purpose: to entrust an
arbitration tribunal with the task of settling a dispute in accordance
with the terms agreed by the partics, who define in the agreement the
junsdiction of the tnbunal and dctermine its limits. In the
performance of the task entrusted to it, the tribunal “must conform to
the terms by which the Parties have defined this task™">”

6.88.  In light of the evidence mentioned above, there can be no doubt that — to the extent
that the matter should be considered relevant - international law at the turn of the 20
century recognised the possibility of annulling awards for cxcess of power. The Orinoco
Steamship case®™ is an example in point. It is also worth noting that, as early as in 1910,
Fiorc had noted that “[1]la commmnis opinio des junistes cst done que la scntence arbitrale
n’a aucune valeur quand " arbitre n"a pas observé les prescriptions du compromis ou quand

il s’est arrogé une juridiction qui n’y était pas stipulée.”*"

*% See Commentary on the Draft Convention on Arbitral Procedure Adopted by the International
Law Commission at its Fifth Session. UN doc A/CN.4/92_ p. 107,

9 Arbitral Award of 31 Julv 1989, ICJ Reports 1991, 33, para, 49 (citing Delimitation of the
Maritime Boundary in the Gulf of Maine, Judgment, 1L.CJ. Reports 1984, p., 266, para. 23),

8 Orinoco Steamship Company Case (Annuiment). 1910, RIAA, p. 238,
M Fiore, La sentence arbitrale, p. 248.
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6.89.  As observed by Judge Weeramantry, insisting that tribunals act within the bounds
of their authority 1s central to the admimistration of intcmational justice: “proper respect for
intemational arbitration involves not only respect for the award but also respect for the

compromis which provides the foundation on which the award stands™ **

6.90.  Whether a tribunal rendering an award has acted within the limits of its power, is
{(in the words of the ILC), “in ¢sscncc, a qucstion of trcaty interpretation [ ... ], which is to
be answered by a careful comparison of the award [...] with the relevant provision of the
compromis.”™ In assessing what the tribunal is required to do under the comprontis, much
will tun, as the Court’s decision Arbitral Award of 31 July 1989 indicaltcs, on what a
tribunal ¢ould plausibly consider its task to be, having regard to general principles
governing the interpretation of treatics. Thesc gencral principles require “arbitrators [to]
examine [...] with the utmost care, the substance of their mandate and the limits of their
authoritv™ so as to ensure that “their interpretation must be anchored to the realities of the
context™

6.91. Exccss of power mav manifcst itsclf in diffcrent forms. In principlc, it covers any
breach of rules contained in the compromis. as well as anv breach of the limits inherent in
the arbitral function performed by the arbitrators. Balasko’s summary is instructive, He

refers to:

“toutc violation, toutc méconnaissance, tout dépassement ou toute
omission des dispositions de I"accord d arbitrage, toute violation de
la limite de la fonction juridictionnelle par le tribunal arbitral
compétent ... que cette limite soit tracée explicitement par les parties
litigantes, ou implicitement acceptées out admises par clles, comme

5 Apbitral Avward of 31 July 1989, Dissenting opinion of Judge Weeramantry, 1.C.J, Reports 1991,
p. 152,

9% ILC, Drall Convention with Commentarics, p. 108,
M Arbitral Award of 31 Julv 1989. Diss. Op. Weeramantry. p. 134.
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inhérentes essentiellement a la nature et au but de la fonction

3 a03

jundictionnelle™.

6.92. International practice and jurisprudence have distilled different manifestations of
cxcess of power, reflecting the different “terms agreed by the partics™ and their way of
defining “the jurisdiction of the tribunal and determin[ing] its limits™ " Noting that
“excess of jurisdiction may, of course, assume a variety of torms™, Hersch Lauterpacht
identifics the two such manifestations, namcly instanccs in which the arbitrator “adjudged
on a matter not submitted to him, or [...] disregarded the sources of law which he was
instructed to apply.”®’ In the same vein, a tribunal’s failure to pronounce on issues
submittcd to it 1s gencrally scen as a particular catcgory of disregarding the sources of law
which it 1s instructed to apply: a tribunal failing to carry out its duties under a compromis
falls “short of performing that which it should have performed and in this way act|s| as it
was not cntitled to act”™, failing to “respect for the compromis which provides the

foundation on which the award stands™ *%®

693 As will be discussed in the following, the Trnbunal established under the
Washington Treaty commiticd excesses of power falling into cach of these catcgorics: it
‘adjudged on matters not submitted to [it]". failed to pronounce on issues that were

submitted to it, and it “disregarded the sources of law which |it| was instructed to apply’.

694, These excesses are all the more glaring because the Treaty of Washington, as

discusscd morc fully below, defined the mandate of the Tribunal with precision.

605 Balasko, Causes de mullité de la sentence arbitrale en Droit international public (Pedone, 1938),
p. 153, For sitnilar pronouncements sce Guggenheim, "La validité ¢t 1a nullité des actes juridiques
internationaux, Recucil des cours, 1949, p. 218 (1'¢cxeés de pouvoir résulle du lait que ~le Tribunal
a appliqué une régle non conforme aux dispositions du compronns”).

5% Arbitral Award of 31 July 1989, 1C] Repotts 1991, p, 53, pama, 49,

5% Lauterpacht, “The Legal Remedy in Casc of Excess of Jurisdiction” (1928) 9 BYIL, pp. 117-118.
o8 Arbitral Award of 31 July 1989. Diss. Op. Weeramantry. at 138 and 152; and see the majority
Jjudgment, at paras. 50-51. In lin¢c with this, as noted by Judge Anvilotli, [or a tribunal 1o “conline
itscll o answering a parl ol the questions posed 10 it, would be an ~abusc ol its powcers™: Custoniy
Regime between Germany and Ausivia, Advisorv Opinion (1931) PCIJ Ser A/B. No 41, p 37,
Aunzilotti individual opinion, at p. 69.
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lirst, Article Il of the Treaty defined the scope of the Tribunal’s task: and determined the
questions to be decided the arbitrators. The Tribunal thus had to decide these questions: afl

of these questions, and oxly these questions.

Second, by means of Article IV, the Washington Treaty specified rules for the performance
of the Tribunal’s task: that is, the Treaty determined the applicable law to the dispute. It
was not opcen to the Tribunal to decide on any other basis, than on the Rules stipulated in

the Treaty.

Third, by Article V, the arbitrators were required to perform their task, and apply the
applicable law, impartiallyv: that is, by avoiding any bias towards one of the parties, nor
indccd ¢ngage in any behaviour that may affect the pereeption of their neutrality towards

the parties and its task.

linafly, the Washington Treaty, as confirmed by the negotiations and in the oral
proccedmgs, required the Tribunal to decide on the basis of law. It was not open to the
Tribunal to reach a decision on ary other basis, not equity. not compromise. not political

cxpedicney.

695, The brevity of the Award cvidencees the Tribunal’s deliberate disregard for these
prescriptions. Its text, and the credible evidence that has come to light since the Award was
rendered. demonstrates that the Tribunal did not evaluate “the substance of |its| mandate™.
let alone do so “with the utmost carc™ ** Rather, it went rogue, sccking to somchow resolve
the matter submitted to 1t, delivering what it considered to be a convenient and expedient
decision that was reached without respect for the terms of reference prescribed by the

partics, As a result, the Award is invalid on the basis of ¢xcess of powers.,

88 Arbitral Award of 31 Julv 1989. Diss. Op. Weeramantry. p. 134.
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a) The Tribunal failed to perform the task entrusted to it by Article LIl of the
Washington Treaty

6.96. To begin with, the Tribunal failed to perform its task under Article 1II of the

Washington Treaty. thus failing to discharge a duty imposed on it by the compromis.®'*

1. The Tribunal’s task as defined in Article 111

6.97.  Article III defincd the task of the Tribunal in the following terms:

“The Tribunal shall investigate and ascertain the extent of the
territorics belonging to, or that might lawfully be claimed by, the
United Netherlands or by the Kingdom of Spain respectively at the
time of the acquisition by Great Britain of the Colony of British
Guiana and shall determine the boundary-line between the Colony of
British Guiana and the United States of Venezuela.”™

6.98.  As stated above, although this rule was detrimental to Venezuelan rights over the
territory, a proper interpretation and application of the treaty would have provided a more
objcetively balanced solution. For, in the absence of any legal basis and in a clear excreisc
of excessive power, the imbalance was made present to favour the position of one of the

partics (the United Kingdom).

6,99, In thig provision the partics clcarly specified two questions the Tribunal was
required to answer, separated by a comma and the beginning of a new clause. First, the
Tribunal was required to determine the extent of the territories belonging. or lawfully
claimed by, cither the Nctherlands or Spain at the time of Britain’s acquisition of Guyana
in 1814. Second, the tnbunal was to identify the boundary-line between British Guiana and

Venezuela.

6.100. These were connected, but scparate, questions, The first required the Tribunal to
decide whether of Spain or the Netherlands possessed title to (and thus ‘could lawfully

claim’) the territory of the Essequibo. and the extent of that title, as of 1814. The answer to

810 See further J. Gillis Wetter. The International Arbitral Process: Public and Private, vol. IIL
Occana Publications: New York, 1979, pp. 3d4-345.
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this question was a crucial step in performing the task assigned to the Tribunal, for it was
wcll ¢stablished at the time that Statcs could not cede territory over which they had no title.
The second question required it to delimit the boundary between Venezuela and the Umted
Kingdom. Crucially, the Tribunal was required to do borf things. Article 111 was clear that
the Trbunal “shall ascertain™ the title and its cxtent and also “shafl determing™ the

boundary.

6.101. Other provisions of the Washington Treaty confirm that the Tribunal was expected
1o reply to these two questions, rather than to one. Thus, Article V required the Tribunal to
“proceced impartially and carcfully to examine and decide the guestions that have been, or
shall be, laid before them”, and later states that “all guestions considered by the Tribunal”

shall be decided by majority.

6.102_ This 1s further corroborated by the proccedings before the Tribunal. As has alrcady
been noted, the parties spent significant time on the proper understanding of Article 11
and on th¢ Tribunal’s task in this respect. The gist of President Harrison's argument is
worth r¢stating in this context, as it illustrates the importance accorded to Article IIT in the

proceedings:

“IThat clause [Article III] introduces the Netherlands and Spain. Tt
does not declare simply that they shall find the boundary between the
existing claimants, but they are to ascertain the extent of the
territorics belonging to or that might lawfully be claimed by the
Netherlands or the Kingdom of Spain by the time of this acquisition
[in 1814]. Now, Mr. President, there 1s a duty laid upon this
Commission to do that; a dutv that the Tribunal cannot put off,
manifestly. The duty was not laid upon the Tribunal for nothing. It
was not intended that when vou had laboriously gone through this
long historical inquiry and had traced the title of the Netherlands and
had traced the title of Spain down to 1814, a period when the titles
had each a new representative, and then when vou had gone through
all that, to throw it to the winds. A large part of the cvidenee that has
been accumulated here looks to that question. The counsel have
searched the records at the Hague and at Seville and at Madnd, in
order to set before this Tribunal as fully as they might, the story of
Spanish discovery, of the Dutch war, of the Dutch settlement in
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Guiana, of the Treaty of Minster, and all the long story between the
vears of 1648 and 181474

6.103, Lord Russell also summarized the significance of Article I in the following terms;

“the fundamental question was - had Spamn acquired the right to
Guiana by discovery followed by possession of such a kind and
extent to give her complete title, If this were established the result
would be that Great Britain could only succeed as to such territory
as the Dutch and Great Britain actually possesscd - acquircd by

conquest or by adverse possession from Spain™.*'""

6.104. That the duty to ascertain the respective titles of the Netherlands and Spain as at
1814, was not “laid upon the Tribunal for nothing’, but had a distinct relevance, also
followed from the nature of the questions asked by Article III. The first concerned the
question of title over the territory. The sccond concerncd the question of delimitation of
the boundary between Venezuela and Great Britain. In Daniel Bardonnet’s explanation, in

disputes as to title:

“la contestation portc sur un territoire tout cnticr; cllc portc sur
Iattribution ¢n souveraincté d ung cntité ou d’une massc territoriale
donnée. [...] [U]n tel conflit, envisagé a I"état pur, ¢’est- a-dire en
I'absence de tout probléme spécifique de délimitation, «met
pleinement en jeu le statut général de l'entité ou de la masse
territoriale cn question™, ©1°

6.105. These are different from delimitation disputes. In these cases:

“Il ne s™agit plus, dans les différends de cetie sorte, de défimir et de
fixer le statut d’une entité ou d’une masse territoriale donnée, il
s agit. comme I'a relevé Charles De Visscher, «de procéder 4 un
choix entrc des lignes susceptibles de la diviscr, cn d’autres termes,

811 Verbatim Record, p. 3087 (available at the Peace Palace Library).

6% Lord Russell, letier o Salisbury, 7 Oct 1899, in 1. Gillis Weller, 7he International Arbitral
Process: Public and Private, vol. III, Oceana Publications: New York, 1979, p. 126.

1% Bardonnet. “Les frontiéres termrestres et la relativité de leur tracé (Problémes juridiques choisis)”
(1976) 133 Recueil des cours. p. 13, para. 48.
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d’opter entre deux interprétations différentes d une méme frontiére»;

lc probléme sc raméne a la détermination de la ligne divisoire. ™!

6.106, Each of the two questions posed to the Tribunal, on title and on delimitation,
rcquircd different asscssments and, indced, scparate decision, for the rules and principles,
as well as the evidence. applicable to each may be distinct. In the explanation furnished by
Sir Robert Jennings and Sir Arthur Watts. disputes about title concern “the fact and mode
of acquisition of territorial title”, whercas boundary disputes concem “the proper
interpretation of some instrument, award or adjudication. or course of historical
development. that is claimed to have established the boundary of the territory in

qucstion™ ©®

6.107. Finally, the Tribunal was cxpected to answer bhoth questions. Nothing in the
language of Article III allowed the Tribunal scope to choose whether to answer all
questions and, if so, which question to answer. To use an expression from the Court’s
judgment in Arbitral Award of 31 July 1989, these were “successive questions which were
not made conditional on each other*!' both of which the Tribunal needed to respond to. In
these circumstances, for the Tribunal to “confing itself to answering a part of ™ the questions
posed to it, would be an “abuse of its powers”, to paraphrase Judge Anzilotti.*"’

6.108. In sum, the partics had asked the Tribunal to answer two successive questions,
which were not made conditional on each other. The first question concerned title to the
territory as of 1814, the sccond question concerned the delimitation of the territory, These
two questions were, moreover, to be answered in accordance with Articles IV and V of the
Washington Trcaty, Article IV stipulated the applicable law, and Article V required the
Trbunal “to proceed impartially and carefully to examine and decide™ the questions asked

of it.

o1 Ihid. p. 13, paras, 48-49.

615 Jenmings & Watts, Oppenheim s International Law, 9th éd., OUP 1996, pp. 668-669,

516 Arbitral Award of 31 Julv 1989 (Guinca-Bissau v Sencgal), para 50.

81F Customs Regime berween Germany and Austria, Advisory Opinion (1931) PCIJ Ser A/B. No 41.
p. 37, Anzilotu individual opinion, al p. 69,
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2. The Tribunal’s failure to respect the terms of Article 111

6.109. The Tribunal failed to discharge its duty with respect to the question of title over
the Escquibo region by cither the Netherlands or Spain at the ime Great Britain acquired
British Guvana i 1814. As noted above, this question was explicitly set out in Article 111
of the Washington Treaty. which mentioned it as a dedicated — in fact the first — step to be

taken by the Tribunal.

6.110. The Tribunal addressed this question in a short sentence. It asscrted that it had:

“mvcstigated and ascertained the oxtent of the tormtorics belonging
to or that might lawfully be claimed by the United Netherlands or by
the Kingdom of Spain respectively at the time of the acqusition by
Great Britain of the Colony of British Guiana™,

6.111. This 1s a not an answecr to the first qucstion: it is a mere restatement of the text in
Article L. It is simply astonishing that, despite the importance placed by the parties on this
first quecstion, as the cxtracts from the procecdings just quoted show, the Tribunal
completely omitted to consider it. There is no explanation of the decision, and certainly no
cngagement with the cvidence put forward by the partics. Indeed, there 1s no decision on
the question of title as at 1814, The Tnbunal was asked to decide, on the basis of the law
and the evidence. which of the two States possessed title over the territory: it was required.
undcr Axrticle V, to rcach a conclusion aficr a “carcful congideration and ¢cxamination™ of
the law and the facts. Nothing in the Award reflects an engagement with the applicable
law, with the law in general, or the evidence put forward by the parties: there is no evidence
whatsocver of “carcful consideration and cxamination’, The Tribunal did not so much
answer the question: it merely restated it. The Award reads as if (adapting President
Harrison’s words) the first question mentioned in Article 11l had been “laid upon the

Tribunal for nothing™ *'®

6.112. The Tribunal, in othcr words, asscrted a powcer to choosc which of the two

questions from the Treaty 1t would answer, in clear violation of Article III. In this sense,

1% Harrison. Verbatim Record. p. 3087 (available at the Peace Palace Library).
279



the Award of 3 October 1899 reflects an approach that 1s different from that before the
Court in the Case Concerning the Arbitral Award of 31 Julvy 1989, rendered by the tribunal
established by Guinea-Bissau and Senegal. whose validity was challenged before the
Court. Article 2 of the 1985 Arbitration Agreement between the Guinea-Bissau and

Scncgal had asked the tribunal to:

“decide in accordance with the norms of mternational law on the
following qucstions

1. Does the Agreement concluded by an exchange of letters on 26
Aprl 1960, and which rclates to the mantime boundary, have the
force of law in the relations between the Republic of Guinca-Bissau
and the Republic of Senegal?

2. In the event of a negative answer fo the first question, what is the
course of the line delimiting the maritime territories appertaining
to the Republic of Guinca-Bissau and the Republic of Scncgal

rospectively 770

6.113. Inthe casc of the Arbitral Award of 31 July 1989, the tribunal had rcached the view
that, having rcsponded positively to the first question, it did not need respond to the sccond
question. In its judgment in the Arbitral Award of 31 Julv 1989 case, the Court found that.
in light of the text of Article 2 of the agreement, it was within the tribunal’s power to
determine that the conditions for it to respond to the second question were not met.
Omuitting to answer the sceond question, contrary to Guinca-Bissau's contention, was not

620

a failure to comply with the compromis.

6.114. The present case is strikingly different in at least three respects. First, Article 111 of
the Washington Treaty required the Tribunal to answer two separate questions. and it did
so without conditions. By contrast, Article 2 of the Agrcement between Guinea-Bissau and

Senegal subordinated the second question to the first one. As explained by the Court:

“Article 2 of the Arbitration Agrecement presented a first question
concerning the 1960 Agreement, and then a second gquestion relating

512 Arbitral Award of 31 Julv 1989 (Guinca-Bissau v Sencgal), p. 58, para. 14 (Emphasis addcd).
620 Ibid.. p. 71-70, paras. 52 and 30.

280



to delimitation. A replyv had to be given to the second question “in
the cvent of a negative answer to the first questions™. The Court notes
that thosc last words, which were ongmally proposed by Guinca-

Bissau itself, are categorical "'

6.115. In asscssing the validity of the arbitral award of 31 July 1989, the Court contrasted
this wording with cases where the compromis tasked a tribunal to answer “successive
questions which were not made conditional on each other™** The Washington Treaty
bclongs to this sccond sct of cascs: it asked the Tribunal to address two successive
questions, and these questions were not made conditional on each other. Article 111
specified the Tribunal’s task as the ascertainment of title and to the delimitation of the
boundary: in the terms of Article Il the Tribunal “shall” do both of these things. The
Tribunal established by the Treaty of Washington — unlike that established by Guinea
Bissau and Senegal — enjoved no discretion in determining whether to answer the questions

put to it.

6.116. Third, whilc the approach of the tribunal cstablished by Senegal and Guinca-Bissau
may have been controversial, the tribunal made clear that it had exercised its powers. It
stated expressly that, in view of its response to the first question, it need not respond to the
second.®”* The Court noted in its judgment that it scemed difficult to criticise the tribunal
for having failed to discharge its duty under the compromis. After all, the tribunal in that
case considered and decided not to address the second question and explained the reasons
for this omission. It had. in other words. made plain its approach and in the award of 31
July 1989, sct out its response — a response that may not have convineed both partics (and
was accordingly scrutinised), but that embodied the tribunal’s decision in accordance with

the task as specified in the comproniis.

62 1hid, p. 70, para, 30,

623 fhid.

623 Para. 87 of the 4rbitral Award of 31 July 1989: “Bearing in mind the above conclusions reached
by (he Tribunal and the wording of Article 2 of the Arbitration Agreement, in the opinion of the
Tribunal it is not called upon (o reply (0 the sccond question. |...] Furthcrmore, in view of ils
dccision, the Tribunal considered that (here was no need to append a map showing the course of the
boundary linc.”
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6.117. The Tribunal established under the Washington Treaty, by contrast, gave #o
dccision. At no point did the Tribunal indicatc how the boundary, as drawn in the Award,
would relate to the title over the “territories belonging to or that might lawfully be claimed
by the Netherlands or the Kingdom of Spain™ in 1814, Nothing in the Award indicates how
the Tribunal had vicwed the task of ascertaining title, and its relationship to the requircment
to draw a boundary: there is no evidence that the tribunal had “addressed its mind”*** to
the question. This is not just an omission: it i1s a complete failure to perform the first task
cntrusted to by Article I Tt is a “scrious dercliction of [the Tribunal ] dutics ... and no

doubt ... a valid ground for a nullity claim™ °*

b) The Tribunal failed to comply with the requirements of Article IV of the
Washington Treaty on the applicable law

6.118. In addition to failing to perform (part of) its mandate, the Tribunal failed to comply

with the requirements of Article 1V of the Washington Treaty, which had defined the

applicable law:.

6.119. It 1s wcll cstablished that a tnbunal’s failurc to apply the rules stipulated n the

compromis — the “disregar|d| |for| the sources of law which |a tribunal| was instructed to

626

apply™ in Lautcrpacht’s phrasc®™ - amounts to an ¢xccss of powers. In the decision in the

Orinoco Steamship case, tendered a decade after the 1899 Award, the tribunal held that:

“excessive exercise of power may consist, not only in deciding a
question not submitted to the Arbitrators, but also in misinterpreting
the express provisions of the Agreement in respect of the way in
which they are to reach their decisions, notably with regard to the
legislation or the principles of law to be applicd™ %

6.120. In Balasko’s leading treatise. the point is made with abundant clarity:

%21 Arbitral Award of 31 July 1989 (Guinca-Bissau v Senegal), Weeramantry dissenting opinion,
p. 162.

53 ], Gillis Wetter, The International Arbitral Process: Public and Private, 1979, p. 345.

36 Lauterpacht, "The Legal Remedy in Casc of Excess ol Jurisdiction” (1928) 9 BYIL, pp. 117-118.
53 Orinoco Steaimship Company Case (Annulment) (1910) RIAA, pp. 238-239.
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“Lorsque le compromis d’arbitrage formule les principes ou les
régles de fond & appliquer par le tnibunal arbitral pour résoudre le
litige qui lui cst soumis, ces régles forment des limites cxplicites,
tracés par la volonté commune des parties. qui s’ imposent au tribunal

[_”]”628

6.121. A review of the relevant jurisprudence and commentary viclds three preliminary

points that are relevant for present purposes.

First, in assessing whether a tribunal had “disregarded the sources of law which [it] was
mstructed to apply”, a revicwing body is not cngaging in an appcals process addressing the
outcome of the award. The central question is not whether the tribunal reached the right
decision, but whether in reaching that decision the tribunal respected the mandate given to

it by the compromis. What 1s rcviewed, in short, is Aow the Trbunal reached its decision.

Second, whether a tribunal had failed to discharge its duty turns on an intcrpretation of the
comproniis, and what it requires the arbitral tribunal to do. In this respect. it 1s clear that
the partics can provide the tribunal with “terms” of differcnt levels of detail: some defing
the task of tribunals in a highly prescrptive manncr. others leave diserction to the

arbitrators.

Third, in considering whether a tribunal had “conformed to the terms by which the Parties
have defined [its] task™,%* the rcasoning of a decision is crucial, as it is mcant to reflect a
tnbunal’s decision-making process and to identify the factual and legal premises of a
decision and communicate those to the parties. As has been noted in the context of 1CSID
annulment decisions, tribunals must give meaningful effect to the rules defining therr task:
the reasoning of an award cannot be “limited to postulating [...] the existence of a
principle”, but must actually “demonstrate™ that it the tribunal had been guided by it.**" For
this rcason, the question whether a tribunal had discharged its duty (or failed to do so) has
usually been addressed through a close scrutiny of the reasoning of decisions. Conversely,

where this 18 not possible (with respect to un-rcasoned awards), a tribunal’s faillure to set

53 Balasko, Cawses de nullité, p. 157,
8 Gulf of Maine, 1.C.J. Reporis 1984, p. 266, para. 23,
830 Klockner v Cameroon. Decision on Anmilment, 3 May 1983, para. 79.
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out the reasons for its decision has in and of itself been considered indicative of a failure
to comply with the requirement to apply the rules as stipulated by the compromis. A lack
of reasoning conceals the mefhod through which the tribunal approached its task, a method
which the parties sought to regulate expressly and specifically, mandating the tribunal to

decide in a particular manncr, namcly on the basis of intcrnational law.
1. The Tribunal’s task as delined in Article IV

6.122_ Article IV identified the Rules that the Tribunal was to apply in performmg the
tasks identified in Article III:

“In deciding the matters submitted, the Arbitrators shall ascertain all
facts which they deem necessary to a decision of the controversy,
and shall be governed by the following Rules, which are agreed upon
by the High Contracting Partics as Rulcs to be taken as applicable to
the casc, and by such principles of intcrnational law not inconsistent
therewith as the Arbitrators shall determine to be applicable to the
case: —

Rulcs.

(a.) Adverse holding or prescription during a period of fifty ycars
shall make a good title. The Arbitrators may deem exclusive political
control of a district, as well as actual settlement thereof. sufficient to
constitute adverse holding or to make title by prescription.

(b.) The Arbitrators mav recognize and give effect to rights and
claims resting on any other ground whatever valid according to
international law, and on any principles of intemational law which
thc Arbitrators may deem to be applicable to the casc, and which arc
not in contravention of the forcgoing rulc.

{c.) In determining the boundarv-line, if territory of one Party be
found by the Tribunal to have been at the datc of this Treaty in the
occupation of the subjects or citizens of the other Party, such effect
shall be given to such occupation as reason. justice, the principles of
international law, and the equities of the case shall, in the opinion of
the Tribunal, require.”
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6.123. In this provision, the parties formulated clear and express terms that were to guide
the Tribunal “[i]n the performance of the task cntrusted to it7.%' As has been noted in
Chapter 7, the Umted States and Great Britain, behind Venezuela’s back, had reached a
secret understanding on the understanding of Rule (a), concerning the “cut-off point™ for
cxtinctive prescription. But notwithstanding this improper fait accompli, Article IV had
specified fow the Tribunal was to make its decision and prescribed the method by which it

was to reach a conclusion,
6.124, The text of Article IV specified the approach of the Tribunal in four ways;

- The chapeau tasked the Tribunal to apply the rules specified in Article 1V, which
were to be “taken as applicable to the case™, as well as prnciples of
international law “not inconsistent therewith™;

- Rule (a) clarificd that prescription or adversc holding for more than 30 vcars was
to make ‘good title’.

- Under Rule (b}, the Tribunal could give ¢ffect to any rights or claims resting on
other valid legal grounds under intcrnational law, “not in contravention with™
Rule (a).

- Rulc (¢) cmpowered the Tribunal to give effect to occupation, to adjust the
boundary as much as “reason, justice, the principles of mtemational law, and

the equities of the case shall, in the opinion of the Tribunal. require™.

6.125. Article IV also stipulated a priority among these rules. Rule (a) was to be applied
with priorty to Rulc (b). Rulc (c) was then to be applicd to adjust the boundary found by
application of Rules (a) and (b). but only in particular circumstances: where citizens of one
of the two parties found themselves on the “wrong side of the line’. In these cases. an
adjustment to the line found by application of Rules (a) and (b) could be madc on the basis
of “reason, justice, the pnnciple of international law, and the equitics of the case™. By

default, the Tribunal was mandated by the chapeau of Article IV to apply other rules of

S Gulf of Maine, 1.C.J. Reports 1954, p. 266 para. 23.
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international law, insofar as they were not inconsistent with the three Rules specified in

that provision.

6.126. Article IV of thc Washington Trcaty shows that that the partics kept the Tribunal
on a ‘short leash’, providing them with “des régles fort précises™ with regards to both the
law to be applied and the method to be followed.®* This understanding is reflected in
Balasko’s asscssment which views the Washington Treaty as an cxample of treaty giving

express directives and contrasts it to “less precise” provisions.®>

6.127. As is clear from the account given in Chapter 7, these rules were central to the
parties” arguments. These discussions made plain how seriously the parties took the
Washington Trcaty’s provisions on applicable law: and how much dcpended on their
proper construction — from Venezuela's detailed argument on the relationship between
Articles III and IV to the Brtish lcad counscl’s firm statcment that T do not want

prescription” **
2. The Tribunal’s failure to apply the Rules stipulated in Article IV

6.128. The Tribunal. in a short passage, asserted the following:

“And whereas the said Arbitrators have duly entered upon the said
Arbitration, and have duly heard and considered the oral and written
arguments of the Counsel representing respectively Her Majesty the
Qucen and the United States of Venczucla, and have impartially and
carefully examined the questions lad before them, and have
mvestigated and ascertained the extent of the ternitories belonging to
or that might lawfully be claimed by the United Netherlands or by
the Kingdom of Spain respectively at the time of the acquisition by
Great Britain of the Colony of British Guiana™,

6.129. As is apparent from the text of the Award, the Tribunal completelv ignored the

Rules stipulated in Article IV, it complctely ignored the partics” cxtensive arguments and

52 P, Reuter, p. 238,
% Balasko. Causes de nullité, p. 157,
64 Verbatim Record, p. 2964 (available at the Peace Palace Library).
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exchanges on the proper interpretation and application of these rules, and of the applicable
law morc gencrally. Adapting the abovc-quotcd passage of an ICSID Annulment
Committee, the Arbitral Trbunal “limited [itself] to posfulating” adherence to the
applicable law clanse, but did not make any attempt to “demonstrate” that it had been

guided by it.>

6.130. The short paragraph docs not reveal what the Tribunal undcrstood its task to be
under the compromis, or how it interpreted the applicable rules. There is no information or
explanation as to Afow the tribunal reached its decision, nor what provisions of the
Washington Treaty werc ostensibly to scrve as a basis for it. Was the decision bascd purcly
on prescription? What was the role of other relevant — and not inconsistent — intemational
law rules underwnting potential other claims or rights to the temtory? Did the tribunal
consider possession and, if so, did 1t adjust the boundary in light of reason, equity, justice,
or principles of international law, or a combination thereof? What sorts of considerations
did 1t takc into account in performing this task? What other rulcs of intcmational law — if
any — did the Trbunal apply to determining the extent of the territory of the Netherlands
or Spain it stood in 18147 This paragraph docs not address, or even mention, the speeific
provisions of Article IV. Indced, the Award as a whole docs not mention the words
‘prescription’, ‘possession’. “international law’. or even the words ‘law’ or ‘rules’. It does
not show any “carcful consideration and ¢xamination” of the rules applicable to the dispute,

nor of their application to the facts of the case.

6.131. This failure to state the reasons for its decision in the Award — in addition to being
an independent ground for annulment — also evidences the Tribunal s failure to discharge
its dutv under the compromis to apply the law stipulated by the partics. In fact, it 1s
impossible to avoid the conclusion that the Tobunal rendered an un-reasoned award
precisely to obscure the grounds on which it had reached a decision. Pierantoni’s critique
of the Cerruti case, 1s apposite: “sc rendant compte de la difficult¢ d cxpliquer sa décision
sur la base du droit, [le tribunal] s’en est volontairement abstenu en s’appuyant sur les

pleins pouvoirs”. As suggested by Pierantoni and Balasko. absence of reasons, in this

638 Klackner v Cameroon. Decision on Annulment, 3 May 1983, para. 79.
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context may amount to excess of power “bv omission’. Assessed against the standards
formulated by the Court, the published Award of 1899 docs not reflect any awarcncess on
the part of the Tribunal that it would have to investigate the “substance of [its] mandate™
630

or that it would have to “conform to the terms by which the Parties have detined this

task™ %7

¢) The Tribunal acted inconsistently with the scope of its powers, as defined in

Articles I and III, by deciding matters falling outside of the Washington
Treaty

6.132. The Tnbunal not only failed to discharge duties imposed upon it by the Washington

Treaty. Despite rendering an extremelyv brief award, the Tribunal managed to clearly

cxceed its powers by deciding matters that it had no competence to decide under the

638

Washington Treaty.

6.133. That this form of excess of power renders an award null and void is universally
admitted. The ILC notes succinetly that “The Roman Law maxim arbiter nikil exira
compromissunt facere potest has been adopted in intemational law™.™” International
practice provides many cxamples of this basic proposition, including in rclation to disputcs

that predated the 1899 Asvard: the fate of the 19" century decisions in the Isla de Aves®™

836 Arhitral Award of 31 Juby 1989, Diss. Op. Wecramantry, at p. 134,
OF Gulf of Maine, LC.J. Reporis 1984, p. 266, para. 23,

9% See further C. Sosa Rodriguez, “El Acta de Washington v El Laudo de Paris”, in T. Carrillo
Balalla {(cd.). La reclamacion venezolana sobre la Guayana Fsequiba, Biblioleca de la Academia
Venezolana de Ciencias Politicas ¥ Sociales (1983). p. 135; R. Badell Madrid. La reclamacion de
Venezuela sobre el territorio Iseguibo. Academia de Ciencias Politicas v Sociales (2023), pp. 162-
166; 1. Gillis Wetter, The International Arbitral Process: Public and Private. vol. IIL Oceana
Publications: New York. 1979, pp. 345-346:. Ojer. Sumario historico de la Guavana Esequiba.
Coleccion Sumario (1982), pp. 32-33.

63 [LC, Draft Convention with Commeentaries, p, 107,

0 In their compromis in Ihe [sta de Aves case, Vencsucla and (he Netherlands tasked the arbitrator
10 resolve “|1]a question du droit de domination |dominio| cl de souvcrainelé |soberania] de 1'ile
Avcs”. In her award of 30 Junc 1865, Qucen Elizabeth I of Spain, having discharged this ask. bul
also decided to award compensation (o Duich citizens lor the loss of fishing rights around the island.
This was considcred 10 be an excess of powcer (Dc Lapradcellc and Politis and vicwed il as a "grave
violation™: Recueil des arbitrages internationaux (Pedonc 1905) vol 2, 420). Signilicantly, the
Dutch and Venczuelan governments subscquently resolved their dispute through an exchange of
letiers, which recognised Vencrucla’s sovercignty bul maintained fishing rights ol Dutch nationals:
sce 5 Moore s Arbirrations, p. 5040).
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and Cerruti®™

cases are illustrative; in both instances, the parties agreed to re-open dispute
scttlement procedurcs because the arbitrators had gone bevond the compromis. The
underlying proposition — that an arbitrator commits an excess of power when “adjudg|ing]

on a matter not submitted to him™%* — cannot seriously be doubted.
1. The Tribunal’s competence as defined in Articles I and III

6.134. The Washington Treaty clearly defined the Tribunal’s competence in its Article I;

“An Arbitral Tribunal shall be immediately appointed to determine
the boundarv-line between the Colony of British Guiana and the
United Statcs of Venezucla™

6.135. Article IlII, as cited already. required the Tribunal to “investigate and ascertain the
cxtent of the tormitorics belonging to, or that might lawfully be claimed by the United
Netherlands or by the Kingdom of Spain respectively at the time of the acquisition by Great
Britain of the Colony of British Guiana™, and second, to “determine the boundary-line

between the Colony of British Guiana and the United States of Venczucla.”™

6.136. These provisions cmpowercd the Tribunal, just as much as thev limited its
competence. As regards the latter aspect, Article | clarified that the Tribunal had no power

to decide matters mvolving third States, not partics to the Washington Trcaty, What 1s

5! In the Cerruti case. U.S. President Cleveland, as arbitrator. was asked to identify claims of Mr.
Cerruti that were properly to be adjndicated by an international tribunal, and to decide upon these
claims. In the award of 2 March 1897. President Cleveland awarded compensation to Cerruti. and
also decided that Colombia was bonnd to guarantee and protect Cerruti from all liability arising
from all debts of the Cerruti firm, of which he was director as well as partner, Coimnentators like
Pierantom, Borel and Ralston criticised the excess of power (stating that “la décision sur ce point
sort complétement des limites de Taction artbitrale”; see Pierantoni, “La Nullité d un Arbitrage
Intemmational” (1898) 30 RDILC 445, 459-460; and further Borel, ‘Les voies de tecours conire les
sentences arbitrales™ (1935) 52 Recueil des cours 1, 60, Ralston, "Taternational Awards™ (1928) 15
Virginia Law Review 1, 9 (as an example of the tnbumal ‘having exceeded the tenns of the
compromis™), Subjected to Ttalian threats of force, Colombia agreed to another round of arbitration,
designed to whitewash the initially excessive decision, and eventnally was forced to honour the
debts of Cerruti’s coimpany.

12 Lauterpacht. “The Legal Remedy in Case of Excess of Jurisdiction™. 1928, BYIL. Vol 117.
No. 9. p. 118.
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more, Article 111 not only required the Tribunal to answer to questions (which, as noted

above, it did not do), but also prccluded it from addressing other questions.

6.137. The Tnbunal protessed faith to this mandate in the very title of the Award, which
describes the decision as one concerning “the Boundary between the Colony of British
Guiana and the United States of Venezuela”. But this faith was only apparent, for the
Tribunal madc two dctcrminations that did sof concem the boundary between British
Guiana and Venezuela: it determined the boundary with third States. and it imposed a
regime of navigation on the rivers Amakura and Barima. Both determinations clearly went

beyvond the Tribunal’s powcers as sct out in Articles I and IIT of the Washington Treaty.

2. The Tribunal’s failure to respect the limits of its competence defined by

Articles 1 and III

6.138. More specifically, the Tribunal went bevond the limits of its competence in two

Ways.

6.139. First, the Award allocated territorics to Brntish Guiana that, at the time, were

disputed between the United Kingdom and Brazil. The Award’s relevant passage is this:

“|The boundary-ling between the Colony of Brtish Guiana and the
United States of Venezuela is as follows: — | ... |

from Mount Roraima to the source of the Cotinga, and along the mid-
stream of this River to its junction with the Takuti, and along the
mid-stream of the Takutd to its source, and thence in a straight line
to the westcrnmost point of the Akarat Mountains,”

6.140. This ‘overreach’ clearly could not be based on the compromis. Aware of this
obvious problem, the Tribunal included a clause that sought to preserve the possibility of
a future boundary determination between the Venezuela and Brazil, and the United
Kingdom and Brazil, noting that “the line of delimitation fixed by this Award shall be
subjcct and without prejudice to any questions [...] to be determincd between the
Government of Her Britannic Majesty and the Republic of Brazil, or between the latter

Republic and the United States of Venezuela™. These attempts were insufficient. and did
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not placate the third country immediately affected, viz. Brazil, which firmly protested
against the cffcets of the Award. Tt is telling that, in a later British-Brazilian arbitration, the
arbitrator took for granted that the 1899 Award “deciding the boundary between Great
Britain and Venezuela, adjudged to the former the territory which constitutes the subject

of the [British-Brazilian] disputc™ %+

6.141. That th¢ Award had interfecred with Brazil's ternitorial intercsts was a standard
feature of early discussions of the decision. Early commentary noted that the Tribunal “a
certainement étendu sa mission, puisque le Brésil n’était pas partic 4 la convention
darbitrage [...], qu’il n’¢tait représenté dans le tribunal ct ne lui avait pas donn¢ mandat
de statuer sur une question qui I'intéressait.”** Pointing to the above-quoted saving clause
included in the Award, certain obscrvers sought to ‘cxplain away” the Trbunal’s cxtension
of its mandate by suggesting that. as regards Brazil, the Award “n’a donc que la valeur
d’une indication™ *** But it was undeniable that the tribunal had gone beyond its mandate.
These same obscrvers had to conccde the Tribunal had “a dépassé son mandat™, but sought
to excuse it nonetheless: the Tribunal had done so “dans une intention louable™ ™* But this
was hardly convincing: Icading commentators like Erncst Nys remained highly critical ot

the Award. deseribing the transgression of Brazil's interests as “unc grossicre crreur”™ *

6.142. The Brazilian govemment agreed. Not only had it asserted its interests m the
disputed territories prior to the beginning of the arbitral proceedings. Once the 1899 Award
had been rendered, it protested against the Tribunal s transgressions in a circular note of 7
December 1899, which gave expression to its profound “surprise™ at the fact that “le Brésil

était éliminé de la carte de 1a région de 1’Amazone su rune étendue indéfinie™ %

81 Guiana Boundary Case (Brazil/Greal Britain) (1904) XI RIAA 11, p. 22 (cmphasis added).

& ‘Chronique des faits internationaux : Sentence arbitrale du 3 octobre 1899°. 1901. RGDIP. Vol.
9, No. 71.p. 79.

61> Ihid.

46 Ihid., pp. 79-80,

5T Nys. *La revision de la senience arbitrale’, 1910, RDILC, Vol. 12, No. 596, p. 614,

6% Ministry of Foreign Affairs, Circular of 7 December 1899 (cited in Wetter IIL p. 171).
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6.143, Quite apart from pronouncing on rights of third States, the Tribunal went beyond
its powcrs 1n another, second. respect; as the Tribunal also prescribed how the partics were
to conduct themselves within their territories, and limiting their right of territorial
sovereignty, The central passage is contained in the last substantive paragraph of the 1899
Award:

“[T)he Arbitrators consider and decide that in times of pcacc the
Rivers Amakuru and Barima shall be open to navigation by the
merchant-ships of all nations, subject to all just regulations and to the
pavment of light or other like dues: Provided that the dues charged
by the Republic of Venezuela and the Government of the Colony of
British Guiana in respect of the passage of vesscls along the portions
of such nvers respectively owned by them shall be charged at the
same rates upon the vessels of Venezuela and Great Britain, such
rates being no higher than those charged to any other nation:
Provided also that no customs duties shall be chargeable either by
thc Republic of Venczucla or by the Colony of British Guiana in
respect of goods carricd on board ships, vessels, or boats passing
along the said rivers; but customs duties shall only be chargeable in
respect of goods landed in the territory of Venczucla or Great Britain
respectively.”

6.144. As is clear from the wording of this passage, the Tribunal saw fit to impose upon
the partics a regime for the governance of the Amakuru (Amacuro) and Barima {(Barimi)
rivers, both of them tnibutanes of the Onnoco. This regime, like those established for other
rivers, ‘internationalised” and opened the two rivers to navigation by all nations. As
standard niver rcgimes, it limited the rights of sovercigns to imposc dutics on ships
navigating the nvers, in effect requiring equal treatment of ships of the other side. The
language of the Award clearly reflected the arbitrators’ familiarity with standard concepts

of 19" century river govemance,

6.145. By sctting out a regime for the Amakura and Barima rivers, the Tribunal clearly
went beyvond the task entrusted to it by the compromis. As Guyvana notes, “the | Washington |
Treaty did not expressly require the Tribunal to detcrmine the question of freedom of

navigation in respect of the rivers which traverse the parties™ territonies or which form pant
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of their common boundary” " Contrary to Guyana's argument, the imposition of an
intcrmationalised river regime was not “dircctly rclated to the delimitation of that
boundary”, or “a necessary and integral aspect of the boundary delimitation™ **" Three

points can be made:

lirst, nothing precluded the Tribunal from drawing the boundary line and then leaving
cach party to administer the territory allocated to it without limitations concerning the
management of rivers. Guyana’s assertion of a ‘necessarv link” is plainly wrong, and nor
can it plausibly claim that the river regime was “integral” to the boundary determination,

1.c. a “nceessary and important as part of a wholc™ *

Second, Guyana's attempt to bring the cxcessive decision within the omit of the
compromis is contradicted by the approach adopted by the parties during the proceedings.
Ncither of them addresscd the question in their plcadings, nor madc submissions on it: the

final paragraph of the Award was added at the Tribunal’s own initiative.

Third, the Tribunal’s approach (and Guyana’'s attempt to gloss over the excess of power)
cannot be reconciled with the jurisprudence of the Court based on special agreements, -
The Court 1s regularly entrusted by parties to determine title to terntory or to delimit
territorial boundaries. But. unlike the Tribunal established under the Washington Treaty. it
takes great care not to overstep the limits of its junsdiction conferred by the partics. To
illustrate, when Malavsia and Smgapore requested the Court to determine sovereignty over
the islands of Pedra Branca, Middle Rocks and South Ledge.*” the Court took great care
to clarify that on the basis of the compromis, 1t had no power to dclimit the maritime spaccs

of the two parties:

61 GM. paras. 8.50.

6 GM. paras. 8.50-8.51.

51 See https://dictionary.cambridge .org/dictionary/english/inte gral.

552 Guvana relics on the Court’s judgment in the Construction of 1 Road case (Nicaragua v Cosla
Rica) in support of the opposite proposition. But since the Court’s jurisdiction in that case was based
on a broad compromissory clause, viz. Art XXX of the Pact of Bogota, it is hardly instructive for a
discussion of the scope of junsdiction under a compromis,

653 Article 2 of the Special Agreement. Sovereignty over Pedra Branca:Pulan Batu Puteh, Middle
Rocks and South Ledge (Malavsia-Singapore), Judgment (2008) 1CJ Rep. pp. 12, 1. para 2.
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“The Court recalls that in the Special Agreement and in the final
submissions it has bcen specifically asked to decide the matter of
sovcreignty scparatcly for cach of the three maritime featurcs. At the
same time the Court has not been mandated by the Parties to draw
the line of delimitation with respect to the termtorial waters of
Malaysia and Singapore in the area in question,”®*

6.146. Similarly, when exceptionally the Court has pronounced on navigation rights in the
context of territorial disputes, it has been extremely careful to explain its exercise of
jurisdiction on the basis of the wording of the compromis and the partics” understanding.
This is notably borne out by the judgment in the Kasikili-Seducu case, in which, having
determined the course of the boundary, the Court went on to hold that the nationals of bath

635

States would cnjov frec navigation along the Chobe river.™” This approach was justificd
by reference to the terms of the compromis, which not only referred (like the Washington
Treaty) to the delimitation of a boundary, but asked the Court to decide on the “legal status™
of the Kasikili-Sedudu 1sland — which (as notcd by Judge Flcischaucr) could be understood
to “comprise|| the determination of the legal status of the waters around™ the island.®*
Morcover, unlike 1 the casc between Venczucla and Great Britamn. Botswana and Namibia
when agreeing to settle their dispute had specifically mentioned the freedom of navigation
on the Chobe river:*7 As the Court and individual judgces noted, the partics” agreement and
positions taken during the proceedings informed the interpretation of the compromis and
justified a pronouncement on freedom of navigation **

6.147. In light of these considerations, the Tribunal’s imposition of a river regime was

indced, as noted by a commentator, a “blind, unauthorised cxcursion into an arca wholly

outside the conception of the draftsmen of the Treaty, the parties and their counsel” ** It

54 Sovereignty over Pedra BrancaPulay Batw  Puteh, Middle Rocks and Sowth  Ledge
(Malaysia:Singapore), Judgment (2008), I.CJ, 12, p, 101, para. 298,

035 Rasikili-Sedudu Island (1999) ICJ Repori, pp. 1045, 1108. para 104.

6% Ibid., Judge Fleischhauer dissenting opimion, p. 1205,

8% Ibid., 1.C.J Report, pp. 1043, 1106,

O Kasikili-Secudu Island (1999) 1CJ Rep 1045, pp. 1106-1108, paras 102-103; and jirther
Kasikili-Sedudu Island (1999) ICJ Rep 1045, Judge Kooijinans, p. 1148, para. 22.

59 Wetter IIL pp. 343-346.
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did serve a useful purpose, though, at least for one party.*® In his letter to Lord Salisbury
of 7 October 1899, penned four days after the Award, the British-appointed arbitrator, Lord
Russell, emphasised the importance of the Tribunal’s ‘excursion’ into the field of
navigational rights: the Award, he noted, had put the United Kingdom in a better position
than 1t would havc been under any of the prior British offers for a negotiated boundary.
“Venezuela gets much less™, he went on to write, than under the offers that had been made

by Lord Aberdeen and Lord Roseberry, and

“about the same territory as Lord Granville’s offer would have given
herin 80| 1880(. But Lord Granville's offer did not stipulate for that
which 1s, by thc Award, sccurcd by Grcat Brtain — viz. the free

navigation of the Banima and Amakura as approaches to and exits

from the Qrinoco™ %!

6.148. Whatcver motivation may have guided the Tribunal, is clcar that its “excursion™
was “unauthorised” — unauthornised by the compronis and not covered by the parties’

conscnt. amounting to a plain cxecss of power.

d) The Tribunal lailed to act impartially, as required by Article V of the
Washington Treaty

6.149. In addition to its failurc to exercisc jurisdiction {(only) where required, and its

failure to apply the applicable law determined by the parties, the Tnbunal also violated its

duty to act impartially. Impartiality is one of the most fundamental duties of arbitrators.

This duty 15 implicit in the arbitral function and was, morcover, expressly stipulated in

Article V of the Washington Treaty.

55 Indeed, as observed by 1. B. Romer, “La reclamacion sobre ¢l territorio Esequibo v 1a plataforma
Deltana", in J. A, Albomoz Oliver, P, Apolinar Rojas, F. Eudes Mujica B. (eds.), El derecho
internacional en tiempos de globalizacién. Libro homenaje a Carlos Febres Pobeda, Publicaciones
Vicerrectotado Académico (2006), p. 434, “a more reasonable explanation as to what led the
arbitrators to violate the terms of the atbitration and the most elementary legal principles in such a
mamner” was “the geopolitical importance of the Orinoco for England and the United States™ (“una
explicacion mas razonable sobre que llevo a los drbitros a violentar de tal manera los términos del
arbitraje v los 1nas elementales principios juridicos .. la importancia geopolitica misma del Orinoco,
para Inglaterta ¥ Estados Unidos™).

681 See letter from Lord Russell to Lord Salisbury, 7 October 1899 {Annex 67).
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6.150. The requirement that arbitrators must act impartially has been recognised for a long
time. Alrcady in the 19th century, it was undcerstood that impartiality was a cardinal feature

%2 Failure to act impartially, as Pradier-Fodéré noted. constituted a

of the arbitral function.
ground of nullity.*** These implicit duties could, and often were. expressly included in the
partics” arbitration agrcements (as it was in the 1897 Treaty of Washington). Where this
was the case. the arbitrators failure to act with their duty of impartiality constituted afso a
violation of, or a deviation from, the compromis and. as such, amounted to an excess of
powcrs. This 1s made clear in Goldschmidt's rcport of 1873 to the Institut de Droit
International, which stated that an award could be annulled “si les régles de procédure ...
expressément prescrits a I'observation du tribunal arbitral dans le compromis | ... | ont été
manifestement négligés ou violés™ >

6.151. Establishing a violation of the condition of impartiality does not require showing
that the arbitrator was acfually not impartial. It is instead sufficient for that there is a
“justifiable doubt”™ of mmpartiality of the arbitrator(s) in qucstion. This i1s the standard
referred to in the UNCITRAL Arbitration Rules,™" as well as the SCC Arbitration Rules,*™

and has been applicd in ICSID annulment proceedings,

whether as a ground of
annulment of to justify arbitrator challenges. Doubts as to mpartiality arc justifiable when

(as noted in a recent challenge decision):

“thev give nse to an apprehension of bias that is, to the objective
observer, reasonable. Actual bias or partiality need not be
cstablished. [...] [T]tis the reasonableness of the fear or apprchension

552 Sec lor example Calvo, f.e droit international théorique et pratique (3th cdn, 1896), vol 111, p.
483 para, 1774,

53 Pradicr-Fodéré, Traité de droit international public (1894), vol 6, p. 433.

%1 Goldsclonidt, ‘Projet de réglement pour tribunaux internationaux (1874) 6 RDILC pp. 441,
446447,

83 At 11, UNCITRAL Arbitration Rules (with article 1. paragraph 4, as adopted in 2013 and article
1. paragraph 3. as adopted in 2021).

666 Art 18, SCC Arbitration Rules (2023).

% EDF International S.A.. SAUR International S.A. and Ledn Participaciones Argentinas S.A. v
Argentine Republic (ICSID Casc No. ARB/03/23). Decision on Annulment, 5 February 2016, paras
107-116. and 134; Eis¢r lnlrastructurg Limited and Encrgia Solar Lux¢imbourg Sarl. v Kingdom of
Spain (ICSID Casc No. ARB/13/36). Decision on Annulment, 11 Jung 2020, para. 45.
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of bias on the part of the claimant - its justifiable character - that is
rcquired to be cstablished ™. *®

6.152. A comparable standard was applied in 19th century practice. The treatment of
possibly tainted decisions rendered by the Venezuela-US Claims Commission of 1866 1s
instructive. Venezuela protested seven of the 24 awards rendered by the Commisgion, on
the grounds that, in these seven case, there had been collusion between counsel and one of
the arbitrators.®® The U S. accepted that the allcgations against a sub-sct of the awards had
cast doubt on the propriety of the arbitrators” conduct throughout the proceedings, and the
parties eventually agreed to set aside all of the awards made by the Commission (even those
oncs in respect of which no specific allcgations of fraud bad been made) and re-submit

them for degision to a new tribunal ™

1. Article V of the Washington Treaty required the Tribunal to act

impartially

6.133. Against this background, it is significant that Article V of the Washington Treaty
required the Tribunal to “procced impartially and carcfully to cxamine™ the two qucstions

posed to it in Article I in light of the rules stipulated by the parties in Article 1V.

6.154. These were not empty words, but reflected the parties’ desire (and Venezuela's
hopc) for an unbiascd decision that would uphold standards of interational law and justice

— particularly important to Venezuela that was opposed to an expansionist impenal power.

9% Challenge Decision of 11 Janmary 1993, (1997) XXII Yearbook of Commercial Arbitration 227.
234, See also: Gallo v Canada. Decision on the Challenge to Mr J Christopher Thomas QC. 14
October 2009. PCA_ para. 19.

5% For details see 2 Moore’s Arbitrations, 1662-1664: In a unanimous resolution of both the U.S.
Congress and Senate, the Houses found that there had been “serious charges impeaching the validity
of and mtegrity of the proceedings™ of the 1806 Commission, and that the evidence taken by the
House of Congress had “tend[ed] to show that such charges [were] not without foundation™ (sce
ibid.. 1664), The Committee of Forecign Affairs of the U.S. Congress considered ‘the alleged
Commission [to be] a conspiracy; its proceedings were tainted with frand. That frand affects its
entire proceedings.” As a result, the proceedings were “diseased throughout, and there [was] no
method known to the committee by which to separate the fraudulent part from the honest part and
establish any portion in soundness and mtegrity” (ibid., 1663).

670 Stowell and Munro, Jnternational cases, vol 1, p. 73.
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General Harrison emphasised the importance of the arbitrators™ impartiality during the

procecdings:

“Tt scems to mc that, if this proccss of scttling intcrnational
difficultics 1s to commend itsclf to the nations, it can only bc by
setting up for the tnal of such questions an absolutely impartial,
judicial Tribunal ... It seems to me, Mr President, that anticipating
what seemed to be so prominent in this discussion at the Hague, these
nations have adopted that basis in the constitution of this
Tribunal ~°"!

2, The evidence shows the Tribunal’s impartiality was compromised

6.155, The evidence discussed in Chapter 7 shows that the Tribunal’s members did not
adhcre to the partics’ demand for mmpartiality. As has been indicated, contcmporary
documents suggest that counsel for the UK viewed the British (“our”™) arbitrators not as
impartial, but as part of the British side. Sir Richard Webster's candid admission that he
would not hesitate to have private mectings with “our own arbitrators™ to inform them of
British legal positions, is worth restating. This is clear from the above-quoted letter sent by
the British lcad counscl to Joscph Chamberlain, Scerctary of State for the Colonics, in

which Sir Richard noted that:

“If T find it necessary to take any mdependent action I shall do so
privately through our own Arhitrators and only when I am satisfied
that having regard to expressions of opinion of the part of some
member of the Tribunal it is desirable that our arbitrators should
appreciatc our vicws. %7

6.156. Similarly, in a lcticr to Lord Salisbury, dated 19 July 1899, Sir Richard indicated

that

%1 Boundary between the Colony of British Guiana and the United Staics of Vencrucla, Filticth
Day’s Proceedings (19 Sept. 1899), p. 2982, GM, Vol. IV, Annex 111.
672 Letter from Sir Richard Webster to Joseph Chamberlain, 19 July 1899 (Annex 64).
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“If I have reason to believe the Tribunal is against me on this part of
the case, I shall endcavor to let the British Arbitrators know our vicw
of the position™ 7

6.157. As regards the U.S. Arbitrators, suftice it to mention again the fact that, on the eve
of a potential ‘disastrous™ award, they reached out to Venczuclan counscl and met with
them: as detailed in chapter 7, in the course of a meeting, the U.S. Arbitrators not only gave
the Venezuelan side a detailed account of the Tribunal’s potential outcomes and modus
operandi. but also sought advicc on how they should deal with the dilemma presented to

them - advice eventually received from the counsel team led by General Harrison.

6.158. As discussed below, these facts reflect a failure of the Tribunal to comply with its
central obligation, namely to reach a decision based in law. For present purposcs, they arc
sufficient to raise justifiable doubts as to the impartiality of the arbitrators. Any reasonable
observer would readily apprehend a risk of bias in circumstances in which there existed
communications between onc of the partics to the arbitration and their party-appointed

arbitrators. covering substantive matters placed before the tribunal.

e} The Tribunal failed to comply with its duty to render a decision based on law

6.159. The Tribunal exceeded its powers in a further respect, namely by failing to render
an Award based on law as required by the compronis. This 1s the most fundamental defect
affecting the Tribunal’s decision. supported by accounts of individuals directly involved in
the decision-making proccss and reflected in objective features of the Award, It 1s
fundamental because 1t reflects many of the more particular defects 1dentified in the

preceding sections, and vet goes bevond them.®™

6.160. It goes bevond them because the duty of tribunals to render decisions based on law

1s an cssential aspect of the function of binding disputc scttlement. By 1899, it was beyvond

53 Letter from Sir Richard Webster 1o Lord Salisbury. 19 July 1899 (Annex 63).

6 See further A. R. Brewer-Carias, Derechos de Fenezuela sobre el territorio Esequibo. Academia
de Cicncias Politicas v Sociales (2023), p. 123-132; J. Gillis Weller, The International Arbitral
Process: Public and Private, vol. 111, Occana Publications: New York, 1979, pp. 347-350; M. Falcon
Bricefio, Origines de 1a actual reclamacion de la Guayana Escquiba, Boletin de la Academia de
Cicncias Politicas v Sociales, namero 91, Caracas, 1983, p. 68.
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dispute that, unless parties to an arbitration expressly authorised a tribunal to base its
dccision on other considerations, the tnbunal’s decision was to be rcached on the basis of
lasv: “[L]e prmcipe est que le tribunal arbitral chargé de fonction jundictionelle doit
appliquer la régle de droit™ °” The leading authorities of the late 19" century thus insisted
on thc distinction between arbitration and diplomatic mcans of dispute resolution,

o376

clarifving that “Les arbitres ne sont pas des médiateurs”™.

6.161. The duty to render decisions based on law did not reduce arbitrators to the
mechanic application of predetermined rules of law. Of course, they retained judicial
discretion that could be excrcised 1n their decisions. However, such judicial discrction (as
Lauterpacht would note) was “circumscribed by the duty to apply the existing law™, " and
thus “governed by law™ ™ A tribunal’s balancing of conflicting principlcs, its weighing of
the evidence, and the potential choice they may make between conflicting principles, must
still be made “only after conscientious and exhaustive scrutiny”, and it must be

accompanicd by “a consciousncss of duty performed™ %%

L. The Washington Treaty required the Tribunal to render an Award

based on law

6.162. The Washington Treaty reflected the Parties’ insistence that the dispute be resolved
on the basis of law — a point that the parties stressed during the proccedings. Four aspects

of the Washington Treaty are worth recalling:

First, as discussed above, the parties presented the Trnbunal, in Article IIL with two

questions that it was expected to respond to.

Second, as discussed above. in Article 1V(a)-(c). the parties defined. with significant detail,

which rulcs the Tribunal should apply to rcach its decision: this included concretc

73 Balasko. Causes de nullité, p. 172

¢ Bonfils, p. 253,

57 Lauterpacht, The Development of International Law by the International Court of Justice
(Pracger. 1938), p. 399,

&% fhid.

89 Ibid.. p. 396.
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references to particular rules (eg presciption), as well as directions concerning the priority

among the diffcrent Rules.

Third, the partics, in Rule IV(c), cmpowecred the Tribunal to resort to considerations of
“reason, justice. [...] and the equities of the case”. but circumscribed this narrowly —
identifying a particular context and conditions, so that considerations of equity, reason and
justice, in cffect would scrve to mitigate conscquences of a particular drawing of the
boundary. By implication, outside this setting. the Tribunal was required to be guided by

rules of international law.

feourth, in the chapeau to Article 1V, the parties envisaged a decision based on “principles
of intcrnational law™ that the Tribunal dcemed applicable, but limited this by stating that
these could only be applied if they were “not inconsistent” with the particular Rules

stipulated in IV(a)-(c).

6.163. The overall conclusion derived from these provisions is that the partics defined the

Tribunal’s “terms of reference™"' carefully and with precision. insisting on the need for a

dccision bascd in law.

6.164, As noted above, this understanding was reinforced firmly during the oral
proceedings. As regards Great Britamn, Sir Raichard Webster was emphatic that he was
addressing a “judicial Tribunal™ that was “not here to draw compromise lines”. In his
phrasc, “it would be a decath blow to arbitration if it is to bc imagincd that by making a

claim to termitory to which they have no legal title, a nation can get a slice of 1t”.5!

6.165. As for Venezuela, the focus on a decision based in lasw was if anvthing more
pronounced, not the least because Venezuela was afraid of a compromise that would merely
favour the stronger power in the disputc. Gengeral Harrison's warning against decisions
based on political expediency and give-and-take 1s worth recalling. As noted above,
General Harrison distinguished two different modes of settling international controversies,

noting that “if th[c] process of scitling international difficultics is to commend itsclf to the

0 Gulf of Maine, 1C) Reports 1984, p. 266, para. 23.
%1 Verbatim Records. p. 731 and 865 (available at the Peace Palace Library).
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nations, it can only be by setting up for the trial of such questions an absolutely impartial,
judicial Tribunal. If conventions, 1f accommodations, and if the rule of givc-and-take arc
to be used, then let the diplomatists settle the questions. But when these have failed in their
work, |...| it seems to me necessarily to imply the introduction of a judicial element into
the Tribunal.” These were not abstract notions, but — he continucd — guided the scttlement
of the boundary question opposing Great Britain and Venezuela, as “these nations have

adopted that |judicial| basis in the constitution of this Tribunal "=

“|'Tlhe purpose of this Treaty Arbitration was to bring in just this
Judicial element, and to exclude the representative element which has
appcarcd in many formcr arbitrations [...] There is no Venczuclan
here. This latter provision distinctly excludes the idea of
representation, for when that idea is allowed, the representation is
direct and equal. Venezuela, then, Mr, President, comes to this
tribunal as to a great court. She gives to each member of it her fullest
confidcnee, and submits her case to be judged upon the principles of
intermational law and the rules of the treaty. and not to be
compounded or compromised upon suggestions of political

. - 683
expedicncy .54

6.166. The record leaves no doubt that the parties expected a decision which, while
making allowance for some diserction and compromisc, was “governed by law™ and was

accompanied by “conscientious and exhaustive scrutiny™.“*!
2. The Tribunal failed to render an Award based on law

6.167. From the text of the Award, as well as the documentary record, it is clear that the
Tribunal failed to render a decision based in law. This is the necessary implication of the
cvidenee discussed in Chapter 7 and in the preceding scctions of the present Chapter, Two

key points can be made.

52 Ihid., p. 2983 (available at the Peace Palace Library),
83 fhid., p. 2984 (availablc at the Pcace Palace Library).

8 Lauterpacht. The Development of International Law by the International Court of Justice
(Pracger, 1938). p. 399.
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6.168. To begin with, the Award contains not a trace of legal reasoning,

6.169. The Tribunal asserted that it had:

“duly heard and considered the oral and written arguments of the
Counsel representing respectively Her Majests the Queen and the
United States of Venczucla, and have impartially and carcfully
cxamined the questions laid before them, and have mvestigated and
ascertained the extent of the territories belonging to or that might
lawfully be claimed by the United Netherlands or by the Kingdom of
Spain respectively at the time of the acquisition by Great Britain of
the Colony of British Guiana™.

6.170. But this assertion is just that: an assertion, and it does not bear out Guyana’s claim
that the Tribunal “applicd the lcgal standard advocated by Venczucla™ *®* Guyana relics on
the parties” pleadings to show the ample legal arguments brought before the Tribunal. But
this merely accentuates how obviously the Tribunal fell short of its duty to render a decision

‘governed by law’.

6.171. In fact. contrary to Guvana’s claim, there 1s no evidence, no trace whatsocver, in
the text of the Award that legal rules and principles, or that their weighing and balancing,
plaved any role in the decision-making of the Tribunal. Nowhcere docs the Award refer to
Article IV of the Washington Treaty, and the words ‘law’, ‘rule’. “mtemational law’, or
anv similar terms do not appear in the decision. There is no mention of prescription, or
occupation, or critical datc, or any of the legal concepts and doctrings of the law on

acquisition of ternitory, extensively debated by the parties.

6.172. The breadth and complexaty of the legal matenials, as well as the evidence, put to
the Tribunal was emphasised by both parties. U.S. President Harrison. on behalf of
Venczucla, cxplained that Venczucla had “present[ed] a full and complete discussion of

every question of law and fact that we thought was in the case™ %*® Sir Richard Webster, on

S5 GM, p. 73, para, 3.54,

% Boundary between the Colony of British Guiana and the United States of Venezuela. Fiftieth
Day s Proccedings (19 Scpl. 1899), pp. 2984-2985 (Harrison). GM. Vol. [V, Annex 111, (ciled in
GM. at 70.)
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behalf of Great Britain, also acknowledged observed that there was a “very vast mass of
matter [...] discussed and [...] presented to the Tribunal™. %7 Lauterpacht would later aptly
describe the proceedings before the Tribunal as “a lengthy legal contest on such questions
as acquisition of title by occupation, discovery, and prescription, and on such procedural

tcchnicalitics as the function of cstoppel in relations between States’™ %

6.173. Nonc of this ‘lengthy lcgal contest’ is reflected in the Award — rushed out within
less than a week, and on the basis of meetings that (as noted above) were not necessarily
attended by all members of the Tribunal. The text of the Award reveals nothing
approaching a lcgal process: not the length of plcadings, not the breadth or complexity of
the legal principles and evidence involved. The Tribunal did not place on record which
legal considerations, or indeced any of the other considerations referred to in Article IV(c),
if anv, guided it in reaching its decision.®*® Adapting terms used by the Court, the Award
does not “make it possible to determing | ... | the reasons why the Tribunal decided |the way
it did]”.** On its facc, nothing in this Award gives the reader the impression that the

decision was based on legal considerations.

6.174. The documentary record elucidating the Tribunal’s decision-making process

corroboratcs this asscssment,

6.175. Writing about the Award in the 1930s, Arthur Nussbaum reported that “[t]o the
surpnise of evervone, the tribunal did not give any reason for the decision which aroused
much resentment in Venezuela” ®! While this may have been surprising at the time.
cvidenee that has come to light sincc the Award was issucd reveals that the absence of any
legal reasoning, of any mention of law, at all, i the Award, should not have been so

surprising after all. For the Tribunal’s decision was rot based on law. The decision, as

8 Ihid.

% Lauterpacht. The Function of Law in the International Community (Clarendon 1933), p. 157

%9 Indeed, Lauterpacht refers exclusively to the pleadings and materials of the arbitration to make
his peint, not to the award.

5 Arbitral Award of 31 July 1989, pp. 53. 68, para. 43.

1 Nussbaum. ‘Frederic de Martens Representative Tsarist Writer on International Law™ (1952) 22
Nordic Journal of Ini¢rnational Law, pp. 51, 38.
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Guvana admits, was the product of compromise.™* Crucially, it was the product of
compromis¢ o#ly, and of onc that was not ‘governed by law,” but by political expedicney
— precisely the criterion decried by the parties, and one that would lead the Tribunal to

favour the mare powerful litigant. rendering a dramatically unbalanced decision.

6.176. The Tribunal’s decision-making process out in some detail in Chapter 5% reveals
a clear picturc of the kev factors that led the Tribunal to rcach its decision. Three points are

worth rerterating:

6.177. First, the evidence makes abundantly clear that during the deliberations, the
Tribunal’s President had separate discussions with the party-appointed arbitrators,
indicating to them that unless they acecpted a boundary ling put forward by him, he would
side with the other party’s position. This is clear from the memorandum of Mallet-Prevost,
the letter of Lord Russcll and the diary of Dc Martens himself. The central scetions, which

are as candid as thev are damning, are as follows:

6.178. Recalling the events of a few davs earlier, Lord Russell stated that de Martens
“intimated to L) Collins, in a private intervicw, while urging a reduction of the British
claims, that if we did not reduce them he might be obliged in order to secure adhesion of
the Venezuelan Arbitrators to agree to a line which might not be just to Great Britain. |
have no doubt he spokc in an opposite scnsc to the Venczuclan arbitrators, and fear of
possibly a much worse line was the inducement to them to assent to the Award in 1ts present

2604

shape.

6.179. Mallet-Prevost’s memorandum recounts Arbitrator Brewer’s statement to the fact
that; ““Martcns has been to sce us. He informs us that Russell and Colling arc rcady to

decide in favor of the Schomburegk Line. which starting from Point Barima on the coast

5% GM, pp. 255-259.

53 See chapler 7. paras. 119-143. Sce (urther A, R. Brewer-Carias, Derechos de Venezuela sobre ¢l
rerritorio Esequibo, Academia de Ciencias Politicas ¥ Sociales (2023), p. 123-132; J. Gillis Wetter,
The International Arbitral Process: Public and Private, vol. 111, Oceana Publications: New York,
1979, pp. 347-350; M. Falcon Brcefio. Ongines de la actual reclamacion de 1a Guayana Esequiba,
Boletin de 1a Academia de Ciencias Politicas ¥ Sociales, nimiero 91, Caracas, 1983, p. 68,

54 See letter from Lord Russell to Lord Salisbury, 7 October 1899 {Annex 67).
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would give Great Britain the control of the main mouth of the Orinoco; and that if we insist
on starting the linc on the coast at the Moruca River he will side with the Bntish and
approve the Schomburgk Line as the true boundary.* ... However [...] Martens is anxious
10 have a unanimous decision; and if we |the two U.S. Arbitrators| will agree to accept the

linc which he proposcs he will sceure the acquicscence of Lord Russcll and Lord Collins

and so make the decision unanimous.’ %"

6.180. Dr. Martens” private diary affirm the essentials recounted by Lord Russell and Mr.
Mallet-Prevost/Arbitrator Brewer. Having failed to persuade the British and American

arbitrators to agree, the President “decided to get down to this issuc in a diplomatic way™

“T went to Chicf Justice Fuller and persistently urged him to make
onc more small concession. The old man was very fond of me and
promised to speak to his colleague Brewer. I then went to Lord
Collins and explained to him that the British also had to make another
concession, But Collins, with whom 1 had hitherto been on better
tcrms, flatly rcfused and said he preferred a sumple majority
(considering mc on his sidc) to unanimity for further concessions.
The next day, early on Monday moming, | went again to see Brewer
and persuaded him, I'lcamed from him that dearcst Fuller had been
with him the night before for two hours, and after much deliberation
they agreed to make a new concession. I was very glad and
considered that the basis for an agreement had been found. | went
again to Lord Collins but found him even less accommodating than
the day before, But then I explained to him that England was not
interested in forcing me over to the American side. This made him
think. I told Fuller and Brewer that if theyv did not make a concession,
then | would be forced & confre coeur to side with the English,
because | could not wish and allow a scandal, i.e. a situation where
the tribunal could not decide the case because the 4 arbitrators cannot
agrcc among themselves, and the super-arbitrator refuscs to cast his
vote!

I did not spcak to Lord Russcll on Sunday because he was not in
Pans. But Lord Collins, at my request, told him all about these

93 Mallet-Prevost Memorandum, in Schoenrich. *The Venezuela-British Guiana Boundary Dispute”
(1949) 43 AJIL, pp. 323, 330.
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negotiations. These conversations, and in particular the fear that Lord
Collins communicatcd to him that I would go over to the Amcrican
side, simply pisscd him off. "%

6.181. Second, it is clear from these statements that, in his attempt to procure a unanimous
award ‘at all costs’, thc Tribunal’s President was not guided by considcrations of law. In
his diary, de Martens describes his approach as “a diplomatic way’; in his perceived need
10 obtain “concessions’, there is not a hint of legal argument. As noted by Lord Russell, the
President scemed to be guided, not by lcgal considerations of law, but “sccmed [...] to
think that it was his duty, above all else, to secure, if he could, a unanimous award”™ “7 The
three first hand accounts indeed bear out a commentator’s verdict: “It is | ... | inherently
evident that that Professor de Martens did not arrive at his compromise line by a process
of legal reasoning which he was prepared to expound, or of which he was convinced, for if

that werce so, he could not have threatened to join onc extreme award line or the other™ *#*

6.182. Third, it is cqually clcar that, whilc the pressure cxcreised by the Tribunal's
President did ostensibly produce the desired result (i.e. a unanimous decision). the Award
could not r¢flect the legal rcasoning of the Tribunal members, Both Lord Russcll and Lord
Collins. and Arbitrators Fuller and Brewer, felt required to accept an Award that sct a line
thev did not consider to be justifiable as a matter of law. In fact. Arbitrators Fuller and
Brewer madc their vote in favour dependent on the approval by counscl: in cffect, two
American arbitrators, without consulting the Venezuelan government, decided to vote for
an Award as directed by another American. General Harrison — who saw no alternative to

accepting an ‘iniquitous” result,

6.183. The vordict of close obscrvers confirms this: as noted above, cven British officials
{(who would have been content with the outcome) did not hesitate to describe the approach

as ‘trickery” and a ‘farce’; subsequently, commentators would speak of the ‘unjudicial” **

9% See Excerpts of the Private Diary Entries of Professor Fyodor Fyodorovich Martens, 4 June 1899-
3 October 1899. AVPR, opis 787_delo 9, ed. k hr. 1-7 _ p. 11 (Annex 149).

%" See letter from Lord Russell to Lord Salisbury, 7 October 1899 (Annex 67),

% Wetter 111, p. 348.

%% Dennis, p. 722.
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manner of reaching the decision and described it as a “marchandage purement politique”
{Paul Rcuter).”™

6.184. To summarise, the cvidence clcarly bears out the corrcctness of Reuter's
assessment. This assessment is supported by the Award as drafted — from which legal
reasoning is absent. It is also supported by the positive documentary evidence of how the
Award was drafted: given the time that has lapsed since 3 October 1899, one cannot fail to
be astonished at how ¢learly the tribunal’s decision-making process was driven by exactly
the consideration that the parties sought to exclude — political expediency, crude give-and-
take, diplomacy and pressurc — replacing lcgal considerations as the benchmark of

decision-making.

N Interim conclusion: manifold excesses of power

6.185. The preceding sections reveal manifold, and at times astonishing, excesses of
powcr committed by the Tribunal. To recall, under the Washington Treaty, the Tribunal
was required to settle the dispute between Venezuela and the United Kingdom. in respect
of the Escquibo region, Its task was clearly defined by Articles 1 and III: to delimit the
boundary between the two countries, and to do this in two steps, first ascertaming title over
the territory as at 1814, and second to determine the boundary line. The parties specified
the rules to be applied by the Tribunal in Article IV, as well as the order of priority among
them. clearly intending that the Tribunal would approach its task as a legal one: that the
Tribunal, on other words, issuc a decision governed by law, The partics anticipated that
some adjustments to the boundary would be necessary, and made specific provision for thas
in Rule (¢) of Article 1V: giving the Tribunal some legallv-bounded discretion in this
respect. The partics expected the Tribunal carcfully to asscss the questions posed to it, and

to proceed impartially as made clear in Article V.

6.186. The Tribunal failed in each of these respects. It ignored one of the two guestions

Article 11l expressly asked it to address. but then went on to decide matters that the parties

‘¥ Reuter (1968). 238. Falcon Briceiio speaks of ‘blackmail’ (‘chantaje™): M. Falcon Bricefio.
Origincs d¢ la actual reclamacion de la Guayana Escquiba. Bolctin de la Academia de Cicncias
Politicas ¥ Sociales, niutncro 91, Caracas, 1983, p. 68.
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had not only not posed to it — but that had not been in their contemplation at all; navigation
of the rivers Amakura and Barima. What is more, strayving from the limits imposcd by the
consent of the parties in Article I, the Tribunal pronounced on the legal position of a third
State: Brazil. In reaching its decision, the Tribunal completely disregarded the carcfully
draftcd and cxtensively debated Rulcs in Article IV, Indecd, it disrcgarded the partics”
wishes to obtain a decision based on law: unammity in the Award was, at least for the
President of the Tribunal, the paramount consideration which must take priority “above all
clse” including the clearly cxpressed will of the partics. Finally, members of the Tribunal
seemed indifferent to the duty of impartiality, entertaining communications with the parties

that had appointed them on substantive matters concerning the dispute.

6.187. The law on cxcess of powcers is clcar and well-cstablished, with a long-standing
history. It was clear and well-established at the time of the Award. Arbitral tribunals exist
exclusively because of and entirelv within the consent of the parties as expressed in their
arbitration agrecements and with its full guarantce. “Les arbitres™, according to Mcringhac’s
account given in 1895, “doivent rester strictement dans les limites de leurs attributions et.
cn dchors delles, ils nont aucune qualité.”™! Any violation or non-obscrvance of,
deviation from. or failure to abide by the cxplicit requircments included in the partics
agreement amounts to an excessive exercise of its powers: because outside of the bounds

of their agreement, the arbitrators ‘n’ont aucune qualité”,

6.188. Thc Tribunal’'s ¢xcesses of power arc plain to sce, and could be identified “with
certainty and immediacy. without it being necessary to engage in elaborate analyses™ ™
The evidence that exists concerning the conduct of those involved in the proceedings, and
deliberations, corroborate these execsses which are plain from the text of the Award. From
not deciding questions expressly asked of it, to deciding questions rof asked of it. to
deciding on matters affecting States not parties to the compromis. From ignoring the
cxpressly stipulated applicable rules mandated by the partics, to ignoring the law cntirely,

to settling on a compromise line “above all else’. From failing to observe the duty of

O Mérignac, Traite théorique et pratique de Uarbitrage international, Larosc, 18935, pp. 284-285.
2 Dogan v Turkmenistan, Decision on Annulment. 15 Jamary 2016, para. 103 (internal citations
omilted); Mirchell v. DR Congo, Decision on Annulment, 1 November 2006, para. 20.
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impartiality, to the well-documented undue pressures from the President of the Tribunal to

achicve a unanimous decision.

6.189. Whilc bearing on diffcrent aspects of the Tribunal's mandate, these ¢xcesses arc
interconnected manifestations of the same underlving failure of the Tribunal: its attitude of
disregard for the clear boundaries and limitations imposed on its powers by the parties, The
preeisc manifestation of cach of the Tribunal's failurcs is formally and substantively
unimportant. What matters, adapting arguments by U.S. counsel in the Orinoco Steamship
case, 15 “the fact that the arbitrators have been guilty of “a plain departure from the terms
of the rcference™ (Twiss), or of “a palpable disrcgard of the tcrms of the submission™
{United States Case)’, which is important, and which invalidates the award, not the precise
character of the departure.” ™

6.190. Tt would be difficult to imaginc any arbitral decision that had so spectacularly failed
in its compliance with the parties” agreement. An Award tainted so obviously would not
be allowed to stand today: it should be unthinkable that it should be allowed to stand merely
because of the date when it was 1ssucd. The law at the time recogniscd invalidity for cxcess
of powers. and the practice showed that awards were set aside on this basis. For these

rcasons, the award, as Venczuela has maintained for many decades, the 1899 Award is null,

kXK

3 Oral argament. Qrinoco Steamship, p. 66.



CHAPTER 7: THE PATH TOWARD THE AMICABLE RESOLUTION OF THE
CONTROVERSY UNDER THE GENEVA AGREEMENT OF 1966

I. INTRODUCTION

7.1.  Guyana devotes a considerable number of pages trving to convince the Court that
the 1899 Award has been scon as a “victory™ by Venczucla from 1899 up to the 19507s,
This is probably because Guvana is aware that, in the case of the Arbitral Award by the
King of Spain, the Court had seemed to pay attention to some expression of satisfaction
rcgarding the award at stakc in that casc. ™™ Yct, in the present casc, it is simply historically
erroneous to assert that Venezuela asserted “satisfaction™ after the 1899 Award had rejected
nearlv all its legitimate and legallv-grounded sovereignty claims. As a matter of fact, this

Arbitral Award has always crcated bitterness and a scnsc of complctc injusticc (IT).

7.2, Foralong time, Venezuela could not challenge the Award, although it was deeply
unjust, fraudulent and without legal basis. Some features of this Award were surely
alarming since, on its face, the 1899 Award appearcd as an arbitrary and purely political
ratification of the British unfounded claims. Yet. the evidence of fraud was not available
to Venczucla. Morcover, faced with a situation of structural cocrcion from outsidc. as
evidenced by the naval blockade of the Republic by several powers in 1902 and the ill-
fatcd gunboat policy, Venczucla was not in a position to challenge the 1899 Arbitral
Award.

7.3, Since 1949, with the release of the Mallet-Prevost Memorandum. ™ the anomalies,
manipulations and falsifications that led to the Award came to light. All the picecs of the
puzzle assembled perfectly and pomted to the complete nullity of what came to be
confirmed as a sham arbitral award. On this basis. Venezuela presented its claim of
territorial dispossession arising from the Award before international institutions from the

early 1950°s, and before the United Nations from the early 1960°s. This claim by Venezuela

M Case concerning the Arbitral Dward made by the King of Spain on 23 December 1906, Judgment
of 18 November 1960: 1.0 J. Reports 1960, pp. 206-208, 210-212,

0. Schoenrich. “The Severo Mallet-Prevost Memorandum™. The dAmerican Journal of
International Law, Vol. 43, No. 3, July 1949 in Claim 10 Guavana Fsequiba  Documents 1962-
19581, Caracas. 1981, pp. 141-142 (availablc at Peace Palace Library)
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opened the way to the conclusion of the Geneva Agreement of 1966, by which Venezuela
and Guyvana startcd to tread towards an amicable and practical scttlement of the territorial

controversy (I1I).

7.4.  In the Geneva Agreement. Guyana acknowledged the existence of Venezuela's
contention that the 18399 Award 1s null and void and accepted as legitimate the maintenance
of this contention in consenting to engage into a process aiming at resolving the controversy
through a practicable solution acceptable to both Parties. Guvana now cynically and
surpmsingly argues in its Memonal that Venczucla cannot maintain its argument becausc
there is an alleged “prolonged acceptance™ of the 1899 Award on its part, or that such
alleged conduct had the effect of “curing”™ the nullity of the Award. Both allegations are
far-fctched and without legal mcent.

7.5, There is no acquiescence upon which Guyana can rely to advance its claim before

the Court. This is because:

o First, such an argument was never invoked until Guvana’s Memonal (IV, A).

¢ Secondly, the alleged prolonged acceptance invoked by Guyana has ncover

existed (1V, B).

11, THE RECEPTION OF THE 1899 ARBITRAL AWARD

7.6.  Itis wholly inaccurate to state, as Guvana does cyvnically on the basis of quotations
madc out of context,” that Venczucla welcomed the Arbitral Award of 1899 with
satisfaction, or that “there was no indication of anyv dissatisfaction with the Award by

Venezuela or its ally™. 7"

% GM, Anmex 3. Sce also GM. paras. 1.29, 4.2, 4.4, 4.5, 4.6.9.8.
0 (GM, para. 4.9.
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7.7.  Tothe contrary, Venezuela has never been “satisfied” to be deprived by way of an
unjust and fraudulent arbitral award of what 1t perfectly knew, as brlliantly argued by its
lawyers, was ifs territory, ™

7.8.  In a lctter scnt to the Minister of Forcign Affairs the day aficr the decision was
rendered, Venezuela’'s agent, José Maria de Rojas, charactensed the decision as “derisory
and a manifest injustice”™.’™ Ambassador Andrade, the representative of Venezuela in

London, concluded bitterly about the Award that:

“the nght of Venczucla to a great part of the termtory which has been
lcft under the dominion of Great Britain was absolutely clear™,

and that:

“the Award does not appear to be based on reason and justice, as Mr.
de Martens affirmed in his closing speech, and the Venezuelan
arbiters only gave their adhesion in order to avoid an even greater
contempt of the cssential attributes of any faultlcss judgment™ "

7.9.  0n27 Dceember 1899, former U S, Scerctary of State Richard Olney wrote to U.S.

President Cleveland the following about what was immediately seen as a disastrous award:

“The worst result to be feared, apparently, is not the loss of termtory
to Venezuela but the general discrediting of the arbitration case.
According to my informant. both the Chief Justice and Brewer are
against arbitration as a modc of scttling intcmational disputcs unless
some new safeguarding of the rights of the parties can be provided.

& Ihid, For am extensive analysis of the attitude of Venezuela in the months immediately following
the Award see in particular F. M. De Vegamian, IV Isequivo, frontera de Venezuela: documentos
historicos v experiencias personales. Raycar, SA Impresiones. 1968. pp. 200-208.

‘9 Report on (he Boundary Question with British Guiana submitied (o the National Government by
the Venezuelan Experts, 1967, p. 20, para, 24 (Annex 150).

17 GM. Amnex 3. Vol. IT (Letter from the Venezuelan Ambassador to the United Kingdom to the
Venesuclan Minister of Forcign Alfairs, 7 Oclober 1899).
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Ex-Secretary John W, Foster, with whom I dined here the other day.

said Fuller and Brewer had come home pretty sick of arbitration.” !

7.10.  To recall, Brewer and Fuller were the two arbitrators appointed by the United
States. As such, they were the dircet witnesscs of what this award truly was. And as said
by Olnev to Cleveland, they were “pretty sick of arbitration™, precisely after what they had

witnesscd during the deliberation of the 1899 Award.

T7.11.  This is the way the Award was received, far from what Guyana depicts as a claimed
“victorv”. The President of Venezuela, quoted by Guyana (without providing the
sourcc), ' considered that the Award had amounted to a restitution to Venczucla of only
“a part of its territory that had been usurped”™ by Great Britain, obviously considering that

justice had not been properly done,

7.12. Guyana quotes Venezuela's American counsel just after the Award was
rendered.” But it does so in a biased and manipulated manner. In fact, a review of the
reference as a whole shows that the Venczuelan representative criticised the arbitral
tribunal for being a trnibunal of political and diplomatic compromisc rather than a tribunal

of law. In his own terms:

“The president of the tribunal, the Venezuelan representative added,
had commented in his closing speech today on the unanimity of the
present award, and referred to it as a proof of the success of the
arbitration. However, it did not requirc much intclligence to
penetrate behind this superficial statement and see that the line drawn
was a line of compromise, and not a line of law. If the British
argument had been correct. the line should have been drawn much
further west, If it had been wrong, it should have been drawn much
further cast. There was nothing in the history of the dispute or,
indeed, in the legal principle involved that could adequately explain

‘11 Library of Congress. Richard Olney Papers, Vol. 12. pp. 455-437; quoted in Statement of His
Excellency. Dr. Marcos Falcon Briceno. Minister for External Relations of Venezuela. at the 348
Meeting of the Special Political Committee on 12 November 1962, p. 20 (Annex 143).

‘12 GM, para. 4.7.
13 fhid.
‘1 fhid. para. 4 8.



why the line should be drawn as it now stood. As long as the
arbitration is conductcd bascd on such principles, it cannot bo
considered a success, at lcast by thosc who belicve that arbitration
should result in an admission of legal rights, and not in compromises
of a truly diplomatic character. Venezuela has gained much, but it
was entitled to much more, and if the arbitrators were unanimous, it
must have been because their failure to agree would have confirmed
Britain in the posscssion of still more territory.”

7.13. Guvana trics to undermine in advance these remarks by contending that “[t]he
United States took Venezuela’s side in the dispute. based on its ‘Monroe Doctrine’, by
which it opposed territorial claims by European colonial powers in the Americas™ ''* But

this is, once again. a complete misleading presentation of the historical facts.

7.14.  The United States intervened in the controversy for its own benefit. commuitting a
grave and inexcusable wrong by subrogating the interests of its “defendant” to its own, and
also becausc it was outraged by the “continuous growth of the undcfined Brtish claim™.
As evidence of this, for example, “Lord Aberdeen himself in 1844 proposed a line

beginning at the River Moroco, a distinct abandonment of the Schomburgk ling™ 7'

7.15. President Cleveland did not "side with Venezuela" in the controversy, contrary to
Guvana's contention. As Olney explained, the United States was accepting the idea that
Britain ¢could obtain recognition of its manifestly unfounded claim, to the ¢xtent that British

gain would not be seen as the result of a forceful invasion and conquest.

7.16. Infact, anv objective observer would have concluded that Great Britain had no title
at all to the terrtory west of the Essequibo River. and that its policy was to “annex
cartographically™ an always larger territory in order to reach the Orinoco. A look at the

successive maps manipulated by Great Britain perfeetly illustrates this policy.

13 GM, para. 1.8.
16 Letter from Richard Olney to Thomas Bavard. 20 July 1895 (Annex 152).
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7.17.  One element to note is that Britain was still a major power on the international
scene at the time and resisting its unfounded claim exposed Venezuela to the use of force,

as it had done in the recent past.

7.18. Morcover, as President Cleveland recalled, during the negotiations Icading to the
Washington Treaty, for a long time Great Britain refused arbitration because it feared that
an award rendered according to international law might be made in favour of Venezuela,
which would have been inacceptable for the British Crown.”"” As recalled by Marcus Baker
in 1900: "It came to be seen that a finding adverse to Great Brtain would produce an
awkward situation™.”'® Ultimately, Great Britain accepted an arbitration process only when
it was ccrtain that it would end up in its favour. It 1s in this context that Scerctary of State
Richard Olney, in the name of U.S. President Cleveland, described the British claim and

how it could be accommeodated by the United States;

“Great Britain, however, has alwavs and continuously refused to
arbitrate, cxcept upon the condition of a renunciation of a large part
of the Venczuclan claim and of a conccession to herself of a large
share of the disputed territory. | ... | the British demand that her right
to a portion of the disputed territory shall be acknowledged betore
she will consent to an arbitration as to the rest scems to stand upon
nothing but hcr own ipse dixit. She says to Venczucla, in substance:
“You can get none of the debatable land by force, because vou are
not strong enough; vou can get nothing by treaty, because | will not
agree; and vou can take vour chance of getting a portion as | may
designate.” Tt is not perecived how such an attitude can be defended
not how it is rcconcilable with that love of justicc and fair play so
eminently charactenstic of the English race. It in effect deprives
Venezuela of her free will and puts her under virtual duress. The
territory acquired by reason of it will be as much wrested from her
by the strong hand as if occupiced by British troops or sicged by
Brtish fleets. It seems therefore quite impossible that this position of
Great Bntain should be assented to by the United States, or that, if
such position be adhered to with the result of enlarging the bounds

17 fhid.
‘18 M. Baker. The Anglo-Fenezuelan boundary dispute 1849-1903. Washington. Judd & Detweiler,
1990 (availablc at: hitps://archive.org/details/cu31924021109529).
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of British Guiana, it should not be regarded as amounting, in
substancc, to an invasion and conqucst of Venczuclan territory™ "

7.19. Indeed, this was. as Venezuela later found, the sole object of the U.S.-sponsored
arbitration proccss that culminated in the 1899 Award: to grant Britain, but not by the usc
of force (as this would have been contrary to the Monroe Doctrine). most of the Venezuelan

territory that Britain coveted but to which it never had legal title.

7.20.  On the other hand, Venczucla’'s claims against the nullity and invalidity of the
arbitral award were also frustrated in an imperalist period in which the Republic of

Venczucla was immersed 1n a situation of structural cocrcion.

7.21. Indeed, the mcaning of a Statc’s conduct depends on the circumstances and
conditions in which it occurs. Venezuela argues, supported by legal principles and the
jurisprudenee of the Intcmational Court of Justice, that the cxistence of conditions is
necessary to ensure the possibility of exercising the free expression of its will”™™ and that
thosc conditions were in no way present for Venczucla in the period immediately preceding
the Award, at the time the 1899 Award was rendered, nor in the vears immediately
following, since throughout that period the Republic of Venezuela was systematically

threatened from the outside by the then powertful and bullying British Empire.

7.22.  Threats to Venezuela by Brtain, and also by other empires and powers of the time,
are very numerous and prove the situation of structural coercion. By way of illustration, of
particular notc 1s the infamous and dctestable “gun-boat diplomacy”™, which was
characterised by the threat or uge of military force to try to impose the interests of foreign
powers on Venezuela. This term, in other words, defines military interventions and the
imposition of conditions unfavourable to Venczucla, which affected its autonomy., This
was the case. for example, with the coercion exercised through the naval blockade for the

collection of certain claims against Venezuela in 1902,

19 fhid.. p. 343, Sce also, Letier rom Richard Olney 1o Thornas Bayard. 20 July 1893 (Annex 152).
0 Frontier Dispute, (Burkina Iaso/Republic of Mali}, Judgment, LC.J. Reports 195806, p, 334, para,
&1 ¢ “the idea ol acquicscence., which presupposes [reedom of will |...]7).
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7.23.  But coercion can be explained more broadly, as has been demonstrated in this
Counter-Memonal, in relation to the British strategy of usurpation of Venezuelan territory,
the culmination of which is verified in the signing of the Treaty of Washington of 2
Fcbruary 1897, which Venczucla was forced to ratify under threat of “dangcrous
consequences”, and in the fraudulent Award of 3 October 1899. Mr. Olney himself put it
very clearly: the British Crown “actually deprives Venezuela of its free will and places it
undcr virtual durcss. The terntory acquired by rcason of it will be wrested from her as much

by the strong hand as if it were occupied by British troops or sieged by British fleets™. 7!

7.24.  Such structural coercion must also be considered a legitimate basis for rejecting
the forec and validity of Guvana’s arguments on acceptance and acquicscence, falscly

attributed to the Bolivarian Republic of Venezuela.

111, THE PATH TOWARD THE 1966 GENEVA AGREEMENT

7.25.  The Mallet-Prevost Memorandum of July 1949, in disclosing a ““fait nouveau™,
changed cvervthing. Before the Mallct-Prevost Memorandum, Venczucla had been
unaware of the Award’s “inner history™, as Foreign Minister Falcon Bricefio called it in a
Statement of 12 November 1962, during a mecting of the Special Political Committee of
the UN General Assembly.”* But, from that moment, Venezuela knew that, on the basis
of a defective arbitral award, it had been the victim of the outrageous theft of a territory on

which 1t had an undisputablc titlc.

7.26. Venezuela first brought its claim before the OAS in 1951 and 1954, very shortly

after the Mallet-Prevost Memorandum had come to light.

7.27. TIn 1951, during the Fourth Mccting of Consultation of the Ministers of Forcign

Affairs of the American Countries, Venezuela’s representative stated that:

2 fhid , p. 345. Sec also Richard Oluey 10 Thomas Bayard, 20 July 1895 (Annex 152).

22 Question of Boundaries between Venezuela and the Territory of British Guiana: Statement of
His Exccllency, Dr. Marcos Falcon Briceno. Minister [or Extgrnal Relations ol Vencrugla, at the
348™ Meeting of the Special Political Conmmittee on 12 November 1962 {Annex 143).
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“In the opinion of the Government of Venezuela. no changes of
status which may occur in Brtish Guiana as a conscquence of the
international situation or of the mcasurcs that may be adoptcd in the
future, or as a result of the progress of the inhabitants of said territory
towards the determination of their own destinies, will be an obstacle
for Venezuela, in view of the peculiar circumstances that prevailed
when its boundary linc with the aforementioncd colony was marked,
to asscrt its just aspirations that the damages suffered by the Nation
at that time be repaired in accordance with an equitable
rectification™.”*

7.28. At the Tenth Inter-Amernican Conference, in 1954, the legal consultant to the

Venezuelan Ministry of Foreign Affairs, stated that:

“In the particular case of British Guiana, the Government of
Venezuela declares that no change of status which may occur in that
ncighbouring country can prevent the National Government from
pressing its just demand that the hamm sustained by the Nation when
its border line with British Guiana was demarcated should be
redressed by an cquitable rectification of the frontier, in view of the
unanimous feclings of the Venczuclan pcople and the special
circumstances prevailing at the time. Hence, no decision on the
subject of colonies adopted at the present Conference can adversely
affect Venezuela’s rights in this respect. nor can it be interpreted in
any way as a waiver of thosc rights™ **

7.29. In March 1960, a member of the Venezuelan Congress submitted to a

parliamentary delegation of the United Kingdom the Venezuelan plea that:

“A change of status in English Guiana cannot invalidate the fair
aspirations of our people to be redressed, in an equitable manner and
by amicable understanding, the major hanm that the nation sustained
under the unjust award of 1899 7%

“# Letter from the Permanent Representative of Venezuela to the Secretary-General of the United
Nations, 14 Febmary 1962 (Annex 140).

= gbid.

2 Ibid.. p. 25.



7.30.  Guyana cvnically maintains that these claims were not based on the rejection of
the validity of the Award of 1899, but merely affiimed Venezuela's aspiration for an

76

equitable rectification, = Guyana then contends that Venezuela raised its ¢laim “for the
first time™ in 1962.7*7 It also contends that, until then, Venczucla had acknowledged the

“legality of the Arbitral Award™.7*

7.31.  Yet, these contentions are backed by no official Venezuelan statement from the
1930°s recognising the validity of the 1899 Award. Rather, Guyana relics on an unsigned
“Memorandum of Conversation” from the U.S. Department of State, reporting that a
minister counsellor of the Venezuelan Embassy in Washington “explained that Venezuela
did not question the validity of the Arbitral award™ " It gocs without saying that, given
his rank a minister counsellor of the Embassy of Venezuela in Washington D.C._ he has no
authority to define Venezuela's official international position in relation to an issue
affecting the termitonal integrity. Guyana also refers to a Policy Statement prepared by the
United States Department of State in 1951, in which there is nothing resembling
Venczucla's acknowledgement of the validity of the Award, contrary to what Guyana

730

asserts.

7.32. Secondly, it is untenable to contend, as Guyana does, that Venezuela somehow
ratified the legal validity of the Award duning the 1950°s. The fact that, from 1951 onward,
Venezuela officially claimed that there was a need for an “equitable rectification™, that
“harmm ™ was sustained, that this harm should be “redressed™, and that Venczucla had all the
rights to claim so. was nothing else than the outcome of the nullity of the Award. Venezuela
would have had no basis to assert those claims if the Arbitral Award of 1899 was not

considered null and void and if Great Britain had not noted this.

26 GM, paras. +.54-1.57.9.9.

T GM, paras. 5,11, 9,13,

3 GM, para. 9.10.

22 Memorial of Guyana on jurisdiction and admissibility, Vol. 1, Anncx 16,
N GM, para. 9.11.
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7.33. Inthe context of the process of decolonization of British Guiana, Venezuela raised
its claim before the United Nations, the body of competent jurisdiction to hear it. To this
effect, the Permanent Representative of Venezuela addressed a letter to the Secretary-

General of the United Nations on 14 February 1962, in which he stated:

“Inasmuch as there 1s a disputc between my country and the United
Kingdom conceming the demarcation of the fronticr between
Venezuela and British Guiana and since, for that reason, my
Government feels obliged to reserve its position on the matter and to
explain the situation to the United Nations, 1 should be grateful if vou
would circulate this letter and the memorandum annexed thereto to
thc Mcmbers of the United Nations for their information. ™"

7.34. The memorandum attached to this letter did present Venczucla's position in

detail . ***

7.35. The United Kingdom’s initial position was laid out on 13 February 1962 by
Ambassador Colin Crowe, in the context of the United Nations™ 349" Mecting of the
Special Political Committee > This position was, patently, poorly argued and relied on
manifestly wrong asscrtions. For cxample, Ambassador Crowe affirmed that the
Schomburgk line represented ““the precise limits of the former Dutch possessions where all
trace of Spanish influence was absent”,”** which was pure invention. The three Dutch
posscssions were tiny and had nothing to do with the vast territory of Guayvana Escquiba
west of the Essequibo River. In fact, the three Dutch settlements of Berbice, Essequibo and
Demerara are precisely defined by the western boundary of each of these rivers. that is, the
Berbice River, the Demerara River and the Esscquibo River, with any Dutch acquisitions
ending there, as thousands of maps of the time show. Such settlements are the ongin of the

territory of Guyana and nothing morc.

1 Memorial of Guvana on jurisdiction and admissibility, Vol. 1T, Anmex 17, p, 1, para, 2.

3 Thid,

“# Agenda lem 88: Question ol Boundarics between Venezugla and the Territory of British Guiana
{continucd), 13 Novcmber 1962 (Annex 145).

¥ Memorial of Guyana on jurisdiction and admissibility, Vol. II, ammex 24. p. 3.
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7.36. From there, the Parties agreed that their experts should look for evidence

735

substantiating further Venezuela's claim. 7 They found such evidence.

7.37. Venezuela's position on the nullity of the award came to be further confirmed by
the additional solid e¢vidence found between 1963 and 1963 by Venczuclan cxperts, the
Jesuits Hermann Gonzalez Oropeza and Pablo Ojer. This evidence, freshly found and
compiled, provided conclusive proof of the fraud sustained by Venezuela, which had been

deceived and deprived of its legitimate territory by the 1899 Arbitral Award.

7.38. Guyana has provided the Report submitted by the Venezuelan Experts to the
National Government on the Issue of the Boundaries with British Guiana (18 Mar, 1963)
i anncx 74 of Vol. IV of its Mcmonal on the ments. But it 1s only an cxtract. Indced, it

does not provide the most interesting evidence upon which the Report is based.

7.39. The evidence shows that the British Foreign Office was perfectly aware that the
Schomburgk linc was not representing anything closc to “the undoubted™ night of the
British Crown. In the document titled “minutes by Lord Stanley, Colonial Office Secretary.,

London™, dated 7 Scptember 1841, the British side clearly admitied that:

“Mr. Schomburgk docs not provide any data upon which he assumes

the limits claimed by him, to be, as he designates then more than

ever, the ‘undoubted’ nght of the British Crown™ "

7.40. TIn the same vein, in a Confidential Memorandum from the British Forcign Office,

dated 24 November 1857, the British side admitted that:

“* On (he role and mectings of experts, sce Mcemorandum ol Venczucla, pp. 8-12.

% Minutes by Lord Stanley. Colonial Office Secretary. London. 7 September 1841. Report on the
Boundary Qucstion with British Guiana submilicd to the National Government by (he Venczuclan
Experts. 1967, p. 34 (Annex 150).
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“it certainly appears to be doubtful whether our rights are so free
from doubts as to make it advisablc to claim the boundary as laid
down by Sir R. Schomburgk™. "’

7.41.  Thc Venczuclan cxperts also brought first hand cvidence that the British did tamper
the maps they used before the Arbitral Tribunal.

7.42.  They found and provided the very frank testimony of Hertslet, from the Foreign
Officc, who perfeetly knew that the British territonial claim was based on noting somcthing

close to a legal claim. and admitted that the British case:

“is a poor one”. "

7.43.  Hc also admitted that the British side:

“could not submit the casc to arbitration with the slightest hope of

success given the contradictory claims which have been put fonvard
s+ 739

in the English published maps™.

7.44.  Hertslet also frankly admitted that:

“the argument based on the grounds of strict right would be hopeless
[ e

7.45.  Any honest reading of the entire expert report would admit without any doubt the
rcality of the British territorial swindle, quitc cloquently illustrated on a skctch map
prepared by the experts, showing the successive British ¢claims based upon tampered British

maps. !

¥ Confidential Memorandum from the British Foreign Office. dated November 24. 1837, Bodlelan
Library (Oxlord). Mss. Clarcndon Deposit C/275, Report on the Boundary Question with British
Guiana submilied 1o the National Government by the Venczuclan Experts, 1967, p. 34 (Annex 150).
‘3 Letter from Sir Hertslet to Mr. Jervoise. 14 June 1886. Public Record Office (London) F.O.
80/309. Report on the Boundary Question with British Guiana submitted to the National
Governnient by the Veneznelan Experts. 1967, p. 35 (Annex 150).

3 Extract of the Memoranduin by Sir E. Herslet, Foreign Office, 5/VITI/1886 (Annex 27).

0 hid.

A fbid.
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7.46. At this point, the British Government became manifestly less sure of its case, and
prudently sought to set aside the question of the invalidity of the 1899 Award, changing
course in favour of a negotiated and practical solution to the territorial controversy that
would b¢ acccptable to both Partics, which bccame a source of cmbarrassment for the

British Crown.

v, GUYANA’S CONTENTION REGARDING VENEZUELA’S ALLEGED
“PROLONGED ACCEPTANCE” OF THE 1899 AWARD CONTRADICTS THE
GENEVA AGREEMENT’S OBJECT AND PURPOSE, AND IS OF NO AVAIL TO
GUYANA

7.47. Guyana argucs in Chapter 4 of its Mcmonal, that, for decades aficr 1899,
Venezuela had accepted the award and adhered to the line described by the arbitrators.
Guvana further lists a scrics of acts and statcments that 1t qualifics as acceptance of the
1899 Award and the natural implementation of its demarcation, improperly called the

<1903 Boundary Agreement”, ™"

later drawing the “legal consequences” from Venezuela’s
allcged acceptance of the Award before 1962, Guvana notably msists on “Venczucla's
knowing and prolonged acceptance of the Award™. "™ and concludes that Venezuela
allegedly lost its right to ¢laim that the Award is invalid, or that Vengzucla's prolonged

acceptance would somehow “cure any defect” that would invalidate the 1899 Award.

7.48. This contention is unsustainable because it is in direct contradiction with the object
and purposc of thc Geneva Agreement, under which the Partics have an obligation to scttle
the dispute “that has ansen as the result of the Venezuelan contention that the Arbitral
Award of 1899 about the border between British Guiana and Venezuela is null and void™
{Art. T of the Gengva Agrecment). It follows that the Geneva Agreement fully validates —
indeed. as premise and as its very reason d ‘étre — the confirmation and Venezuela’s right
to contend that the Award of 1899 is null and void and proceed to demand the conscquences

that its text specificallv mandated as to the practical and mutually acceptable settlement on

T GM. paras. 4539 and 9.17.
1 GM, para. 9.17.
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the territorial dispute. Therefore, Guvana cannot succeed in depriving Venezuela of its right

to maintain its contention.

(i) THE PRECLUSIVE EFFECT DERIVING FROM GUYANA AND ITS
PREDECESSOR’S PROLONGED CONSENT TO DEAL WITH VENEZUELA’S
CONTENTION THAT THE 1899 AWARD IS NULL AND VOID

7.49. Bcfore this casc was unilaterally filed, neither the United Kingdom nor Guyana
had ever suggested that Venezuela's alleged acquiescence or prolonged acceptance of the
1899 Award boundary line could deprive Venezuela of its right to substantiate the material
justice cnshrined in the mandate to reach a mutually acceptable solution or that this alleged
prolonged acceptance had the legal effect of “curing” the Award’s nullity. Even less has it
been suggested that this etfect “emerged™ in disregard of the Geneva Agreement and the
various dccadcs of it being applicd. The Geneva Agreement commits Guyvana to the
contrary: in ¢oncluding it, Guyana plainly recognised Venezuela’'s rejection of the 1899
Arbitral Award and of the boundary ling deniving from it and gave cffect to this rejection

by committing itself to search for a practicable solution acceptable by both Parties.

7.50. This is confirmed by the fact that. in the context of the Geneva Agreement,
acquiescence was never discussed, not when the Parties negotiated the Geneva Agreement
or when theyv enforced it. Venezuela’s alleged acquiescence was never a matter at issue,
not m the Port of Spain Protocol, nor m the bilatcral negotiations or in the Good Offices
process undertaken by the United Nations Secretarv-General. It was first raised by Guyana
before the International Court of Justice, after decades of silence, in a desperate and legally

basclcss attempt to advance its untcnable position.

7.51.  TIndecd, ncither the United Kingdom nor Guvana have put forward or alleged the
supposed acquiescence as a defence or opposition to the claim filed before the United
Nations in 1962 by Vengzucla, No document, without exception, shows any allcgations
whatsoever by the United Kingdom or Brtish Guiana of Venezuela’s acquiescence. On the

contrary, what is clear is that the UK and Guyana would never have signed the Geneva
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Agreement if thev had not ascertained the validitv of the Venezuelan claim, let alone

committcd themselves to a mutually acceptable scttlement.

7.52. Furthermore, in December 1965 there was a meeting of ministers in London
between Venezuela, the United Kingdom and British Guiana, now Guyana, and the minutes
of th¢ meeting shows no ¢vidence of aceeptance by Venczucla of the subjcct matter of the
Arbitral Award or the resulting boundary.™ To the contrary, in a joint communiqué dated
December 14%®, 1963, the United Kingdom committed, infer alia, to seek practical,

satisfactory and acceptable solutions to the Venczuclan claim.

7.53. Moreover, duning the 53 vears following the beginning of the talks on the 1ssue of
the validity of the 1899 Arbitral Award and the boundary question, and the 49 years
following the entry into forec of the Geneva Agreement, Guyana and the United Kingdom
have never tried to oppose to Venezuela its alleged acquiescence of the 1899 Award or of
the resulting boundary. There is not a single word referring to that subject matter prior to
the case submitted by Guyana, and more preciscly prior to its Memonal of 2022, Thercfore,

Guvyana may not rais¢ these allegations by reason of its long-standing acccptance,

7.54.  Venczuela contends that this prolonged silence regarding any alleged Venczuela's
acquiescence, together with the clear commitment enshrined in the Geneva Agreement to
pursuc a practicable solution acceptable to both Partics, has the legal cffect of confirming
Guvana’s consent to find such a solution. and of precluding Guvana from now rejecting
the mere idea of finding such a solution by claiming that the Court must refuse to give legal
cffcet to the nullity of the 1899 Award, because this nullity would have been “cured™ by

the alleged Venezuela’'s acceptance.

7.55.  For the same reason, the rule of estoppel clearly precludes Guvana from trving to

oppose to Venczucla an alleged prolonged aceeptance. According to the Court;

“the “essential elements required by estoppel” are "a statement or
representation made by onc party to another and rcliance upon it by

“* See Minutes of London Preliminaries to the Geneva Agreement, 9 December 1965 (Annex 85).
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that other party to his detriment or to the advantage of the party
making it™™ "

7.56.  When examining whether the conditions laid down in the Court’s jurisprudence for
an cstoppel to cxist were present with regard to the boundary disputc between Cameroon

and Nigeria, the Court stated:

“An estoppel would only arise if by its acts or declarations
Cameroon had consistently made it fully clear that it had agreed to
settle the boundary dispute submitted to the Court by bilateral
avenucs alone. It would further be necessary that, by relying on such
an attitudc, Nigeria had changed position to its own detriment or had
suffered some prejudice™. ™

7.57. In the present context, the United Kingdom before Guyana’s independence, and
then Guyana singe its independence, have consistently made it fully clear that Venezuela's
allcged prolonged compliance with the 1899 Award and the resulting boundary would not
be opposed to Venezuela. It is on this basis that Venezuela has supported and recognised
Guvana’s independence. It is on this basis that Venczucla signed the Geneva Agreement,
And it is on this basis that Venezuela has for decades engaged m a long proccss aiming at

finding a practicable solution to the controversy acceptable to both Parties.

(ii) THERE HAS BEEN NO SUCH PROLONGED ACCEPTANCE

7.58. Again, Venezuela could not have challenged the Award, even though it was
profoundly unjust, fraudulent and without legal basis. Some features of this Award were,
of course, alarming since, on the face of it, the 1899 Award appeared to be an arbitrary and
purely political ratification of unfounded British claims. However, the evidence of fraud
was not available to Vengzucla. Morcover, amidst forcign structural cocreion, as cvidenced

by the naval blockade of the Republic by several powers m 1902 and the ill-fated gunboat

B Land, Island and Maritime Frontier Dispute (14 SabvadorHlonduras), Application 1o Intervene,
Judgment, 1.CJ. Reporis 1990, p, 118, para, 63.

% Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), Judgment. Preliminary Objections, L1 June 1998, para. 57.
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policy, Venezuela was not in a position to challenge the 1899 Arbitral Award. Therefore,

prolonged acceptance cannot be claimed or argued.

7.59.  This conclusion about the absence of any relevant acquiescence applies both with
respect to the 1905 demarcation and to the boundaries negotiated with Brazil, as will be
explained in Sub-Section (&), and to the conduct attributable to Venezuela from 1899 to

1962, as further developed in Sub-Section ().

a) Guyana’s failed theories about a demarcation agreement in 1905 and about

the land boundaries with Brazil
7.60. Guyana asserts that, shortly after the release of the 1899 arbitral Award, the Parties
entered into a process of demarcation that resulted in the 1905 Boundary Agreement, and
that this 1905 Agreement stands independently from the 1899 Award. Therefore, even if
the 1899 Award were indeed null and void, the boundary established under the 1905
Agreement would stand, ™ as if the 1905 Agreement were a treaty establishing such a

boundary.

7.61. Nevertheless, as the International Court of Justice rightly observed in Libva v

Chad, the:

“lulse of the term “demarcation’ creates a presumption that the
parties considered the definition of the frontiers as already
cffected”. ™

7.62.  In the same vein, the Court recalled in Cameroon v. Nigeria that it

“had occasion to state in the case concerning the Territorial Dispute
(Libyan Arab Jamahiriva/Chad) (I.CJ. Reports 1994, p. 28, para.
56), the delimitation of a boundary consists in
its ‘definition’, whereas the demarcation of a boundary, which

" GM, para. 9.5.
8 Territorial Dispute (Libyan Arab Jamahiriva/Chad). Judgment, 3 February 1994, para. 36.
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presupposes its prior delimitation, consists of operations marking it

out on the ground.”"*

7.63. In this case, the demarcation process was based on the fact that the demarcation
had alrcady been affected by the 1899 Award. There was therefore no need to “agrec™ on
anvthing else than on what this Award was supposed to mean on the ground. And as is
clearly stated in all relevant documents, and as repeatedly acknowledged by Guyana, ™ the
1905 Demarcation Agreement is merely a technical exercise of construction of the Arbitral

Award of 1899 for materialising in as much as possible its findings on the ground.

7.64. Thus, Guyana’s contention that even if the 1899 Award is null and void, the 1905
Demarcation Agreement would still provide the legal definition of the boundary is clearly
errancous. Again, since the demarcation ofa boundary “presupposes its prior delimitation™,
it follows that no demarcation can survive the nullity of the prior dclimitation. Thercfore,
from the moment the 1899 Award was deemed null and void, the demarcation agreement

was of no avail.

7.65. The samc holds truc concerning Guyvana's contention regarding “Venczuela's
Demarcation of its Boundary with Brazil and the Tri-Junction Point with Brazil and British
Guiana in Strict Conformity with the 1899 Award and 1905 Agrcement”™. ! With this
contention, Guvana seems to suggest that the relations between the Parties and Brazil, when

it comes to their boundaries, were respectful of the 1899 Award.

7.66. But, first, there is reference neither to the 1899 Award nor to the 1905 demarcation

in the Agreement between Venezuela and Brazil, contrary to what Guyana suggests.”*

7.67. Second, the Brazil’s boundary issue clearly illustrates that the arbitrators who

signcd the 1899 Award were only preparcd to satisfy Great Britain™s most bascless claims,

° Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial
Guinea intervening), Judgment. 10 October 2002. para. 84.

Y GM, paras. 4.10, 4.14, 418, 4.20, 422,

B fhid., pp. 103-110),

52 Ibid.. para. 4.33.
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and, as a consequence, that their Award was alien to any sound legal consideration. Indeed,

the Award provides that the southcrnmost part of the boundary runs to

“the summit of Mount Roraima, and from Mount Roraima to the
source of the Cotinga, and along the mid-strcam of that river to its
junction with the Takutu, and thence along the mid-stream of the
Takutu to its source, thence in a straight line to the westemmost point
of the Akarai Mountains, and thence along the ridge of the Akarai
Mountains to the source of the Corentin called the Cutari River™,”*

7.68. However, Venezuela had simply no territorial claim over most of the territory west
of the linc running south of Mount Roraima. Indced, Venczucla had signed a boundary
Treaty with Brazil in 1839 adopting a line based upon the water divide of the Amazon and
Orinoco rivers, therefore leaving to Brazil most of the territory west of the ling drawn south

of Mount Roraima by the 1899 Award.

7.69. Thus, in relation to Brazil, the 1899 Award was simply erroneous and lacked any
sort of mtemational legal grounds. This was confimmed by the “Award of his Majesty the
King of Italy with regard to the boundary between the colony of British Guiana and the
United States of Brazil™ of 6 June 1904, This Award regarding Great Britain and Brazil
stated:

“the arbitral Judgment of the 3rd October, 1899, delivered by the
Anglo-Amencan Tnbunal, which, when deciding the boundary
between Great Bntain and Venezuela, adjudged to the fommer the
territory which constitutes the subject of the present dispute, cannot
be cited against Brazil, which was unaffceted by that Judgment™

7.70. It is worth noting that this 1904 Award highlighted that the 1899 Award regarding
the boundary between Great Britain and Venczucla had been rendered by an “Anglo-

Amercan Tribunal” —no doubt an anomaly.

33 Arbitral Award of 3 October 1899 (Guvana v. Venezuela).
“* The Guiana Boundary Casc (Bravil. Great Britain), 6 June 1904, RIAA, Vol. X1, pp. 11-23.
35 Ibid.
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7.71.  Furthermore, the 1904 Award found. contrary to the 1899 Award, that there was
nothing of such a nature as to grant under intemational law legal title to Great Britain in

the territory south-west of Mount Roraima adjudged to it by the 1899 Award. To wit:

“That it does not appear from the documents produced to Us, which
have been weighed and duly considered. that there are historical and
legal claims on which to found thoroughly detcrmined and well-
defined rights of sovercignty in favour of cither of the contending
Powers over the whole territory in dispute, but only over certain
portions of the same” 7

7.72.  Thus, while Guyana contends that the border affairs with Brazil somehow reinforce

its claim, thev rather confirm the nullity of the 1899 Award.

b) There is no Venezuelan acquiescence

7.73. Guvana cannot serously argue that Venezuela’'s stance prior to 1949 precludes it
from claiming that the Award is null and void. Indecd. Guyana contends that a Statc’s
acceptance of an Arbitral Award only “curc[s] any alleged defect that should have been
apparent to any outside observer already in 1899”77 And, of course, what Mallet-Prevost.
and the evidenee found in London by Venczuclan experts during the four vears of intensc
negotiation with the Umited Kingdom revealed decades later, was not “apparent to any

outside observer”.

7.74.  Thus, Guyana's comparison of Venczucla's ¢laim with Nicaragua's claim in the
case of the Arbitral Award by the King of Spain 1s of no avail. Nicaragua challenged the
award in this case shortly after its pronouncement and, in contrast with this case. did not
articulate its claim upon finding ncw facts. And of course, such finding can justifv a ncw
claim, including a claim that an award that had been considered valid by then 1s null and
void. Guyana’s theory of acceptance based on Venezuela's stance before 1949 is therefore

of no avail 1n this case.

36 fhid.
¥ GM, para. 9.7.
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7.75.  Likewise, Guyvana’s persisting contention that “Venezuela’s conduct for more than
60 vears” should be regarded as “prolonged acceptance™ makes no sense.” As a matter of
fact, until the 1950°s, Venezuela was not cognisant of the circumstances under which the
1899 Award was grantcd. Notwithstanding, Guyana may not opposc Venczucla's right to

contend that the 1899 Award is defective.

7.76. As for the period following 1949, as shown above, Guyana wrongly contends that
Venczucla somchow kept silent, or cven conducted itself until 1962 “as if the Award was
perfectly valid” 7 Even if Venezuela had waited until the 1960°s for formulating its claim
before the United Nations, it would not be tantamount to an acquiescence of the Award

despite 1ts nullity.

7.77. Obviously, even if not expressly speaking of nullity of the 1899 Award,
Venezuela’s claims from 1951 onward can certainly not “presuppose clear and consistent
acceptance” of the 1899 Award, and they could certamly not be construcd, in good faith,

as acceptance of the Award, no matter the nullity thereof.

7.78. Morcover., Venczuela's position over time has been consistent on this subject
matler as 1t has continuously sought to highlight the injustices of the 1899 Award, namely

as: the composition of the tribunal, which included no Venezuelan arbitrators:’*” the fact

that the Award granted almost all of the British claims; ™' the disregard of the arbitration

752

rules contained in the 1897 Treaty of Washington:™" the inexistence of any rationale

bchind the arbitrators™ decision” —a rule fundamental to any award or judgment, to the
extent of being included in the ultimate peaceful settlement instrument at that time. i.e., the
Hague Convention of 1899, which states that an award must be “accompanied by a

=704

statcment of rcasons, and a rcquirement of the ¢ssence for the Court’s procedure in the

8 Ihid., para. 9.17.

* GM, para. 9.7.

@ Memorial of Guyana on jurisdiction and admissibility. Annex 19. para. 24, p. 5.
U Ihid,, para. 25, p. 5.

52 Ihid,, paras. 26-33, pp 3-7 and paras, 49-50, p. 11,

8 Ipid.. para. 50, p. 11.

1899 Convention for the Pacific Settlement of International Disputes. Art. 52.
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sense that anv judgment “shall state the reasons on which it is based™, " and of course, the
dcals insidc thc Tribunal, as discloscd by Mr. Scvcro Mallct-Prevost in the American
Journal of International Law n July 1949 7%° Nonetheless, Venezuela has always strived

for a “friendly solution to the problem™ 7%

7.79.  Last but not lcast, by signing thc Geneva Agreement, the Partics created a new
legal situation govemed by the Agreement. which recognises the existence of a territorial
dispute, as confirmed by the [CJ's decision of 18 December 2020, which is required to be
amicably resolved in a manner acceptable to both Partics. In view of the binding obligations
of the Parties to find a mutually satisfactory solution to a territorial dispute, no question of

prolonged acquiescence or acceptance may be opposed to Venezuela,

& Statute of the Court. Art. 36, para. 1.

5 Memorial ol Guyana on jurisdiction and admissibility, Annex 19, paras. 34-49, pp. 7-11.

& Memorandum of Venezuela, p. 8; Question of Boundaries between Venezuela and the Territory
ol British Guiana: Statcment of His Excellency, Dr. Marcos Falcon Briceno, Minister for Exicrnal
Relations of Vencrucla, at the 348th Mecting of the Special Political Committec on 12 November
1962, p. 25 (Annex 143),

[ 8]
(8
td



CONCLUSIONS

As shown, there is no basis for the Court to hear the claim unilaterallv mstigated by
Guyana. Venezuela is one of the 119 States that do not recognize the obligatory jurisdiction
of the Court. Truc to its historical position. Nor has Venczucla given cxpress conscnt to
submit the territonial controversy over Guavana Esequiba to the jurisdiction of the Court.

Article 1V of the Geneva Agreement does not in any way constitute a commitment clause.

In proceeding with this process, the Court has erroneously attributed jurisdiction to itself
in violation of the Geneva Agrecement and intemnational law. The falsification of an alleged
consent of Venezuela artificially extracted by the Court in its 2020 judgment, attempts to
strip Venezuela of its sovereignty and illegally violates its jurisdictional immunity, its right
to duc process and its rights as a Nation. The submission of this document implics ncither
recognition of the jurisdiction and competence of the Court to hear the terntorial dispute

over Guavana Esequiba, nor of the decision it mayv adopt on this matier.

Similarly, there is no doubt that the territorial dispute over Guayana Escquiba can and must
be resolved only under the Geneva Agreement. that is. through a practical, aceeptable, and
satisfactory settlement for the parties. This Agreement is in force and is the normative
framework that must be complied with in good faith by the partics, as a mechanism for
peaceful. political and diplomatic negotiation. The discussion on the validity or invalidity
of the Arbitral Award was buricd with the signing of the Geneva Agreement and the

subsequent practice of the parties in execution of that intemational treaty.

In this sense, it is clear that Guvana’s unilateral request is a desperate action that responds
to the interests of the energy transnationals to seize the great wealth of the disputed area,
with the support of the government of the United States of America, It is also the latest
proof of a repeated breach of the commitments made upon the signing of the Geneva
Agreement. Thev seek to use the Court as a tool to obtain the title of sovereignty that

Guyvana has never had and will never have.

In view of the above, the Court has no role to play in the resolution of the territorial dispute.

It is bound by law to respect the m-force status and validity of the Geneva Agreement,
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under which the parties must reach a practical and mutually acceptable settlement. Its
mvolvement in the substance of the mattcr could disturb peace and stability in the region,
thus affecting the most laudable objectives of the United Nations svstem and of the

International Court of Justice itself.

Also, with this Counter-Memorial, it has been demonstrated that Guyana has lied to the
Court and to the world. Venczucla has incontrovertible histonical title to the territory of
Guavana Esequiba. Moreover, Guyana is simply heir to a historical colonal dispossession
carried out by the United Kingdom, only to satisty its expansionist vocation and seize the

immensc wealth of Venczucla.

The content of this document shows that the United Kingdom artificially constructed a
territorial controversy with Venezuela and then stripped it of 13% of its territory through a
fraudulent arbitration process. This objective could only be achicved with the complicity
of the United States of America, within the framework of an agreement on the distribution
of zoncs of influcnee between colonialist powers. 125 years later, Guyana is trving to
replicate history by simulating a lcgal dispute through its unilateral request to tum a
fraudulent. irrational. criminal and outdated award into the title it has never had and has

never been able to justify or sustain,

The foundational basis of the arbitral process, namcly the Washington Treaty of 1897 is
clearly fraudulent. This treaty was built behind Venezuela's back and was imposed on it
through the veiled threat of the use of force. The result was an unequal treaty, profoundly

unjust, and the oniginal source of the invalidity of the criminal award of 1899,

Against this background, there is no doubt that the arbitral award of 1899 1s null and void.
Its legal source, the composition of the tribunal, its lack of motivation and the excess of
power that has been clearly demonstrated, make this award one of the most scandalous
outrages against a Latin Amcrican Republic in two centurics and the worst expression of

territonal plunder committed by the British Empire in its history.

Finallv. Guvana’s claims to prevent Venezuela from upholding the nullity of the 1899

award are unfounded. The structural coercion exercised by the United Kingdom initially
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prevented Venezuela from speaking up against an arbitration fraud in the midst of
opprobrious aggrcssions against the country, victim of gunboat diplomacy, the flag of
colonialist barbarism characterized by the sowing of unequal treaties in its expansionist
impulse throughout the planet. In addition, both the negotiation process and the signing
and subscquent implementation of the Geneva Agreement render Guvana’s desperate

thesis in favour of territorial dispossession inadmissible.

The 1899 Award was buried and cured by the virtuous Geneva Agreement, a legal
instrument used to finally heal the wounds caused by the imperial territorial dispossession
committed by the United Kingdom. Guyvana must obscrve and comply with this lcgal

instrument. There 1s no other way or shortcut.
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SUBMISSIONS

For the above-mentioned reasons, notwithstanding its historical stance of not recognition
of the jurisdiction of the Intcrnational Court of Justice and rescrving the right to complcte,

expand or amend the following submissions,

The Bolivarian Republic of Venczucla hereby requests the Court to:

(1) Abstain from intervening in the territorial controversy between Venezuela and Guyvana
on Guavana Escquiba and from intcrfering with the obligations ansing from the 1966
Geneva Agreement regarding the settlement of said dispute in an amicable, satisfactory
and acceptable manner to the Parties, by means of peaceful. political and diplomatic

ncgotiations.

(2) In conscquence, rcfuse to hear and dismiss the Co-operative Republic of Guyana’s

claims.

Samuel Reinaldo Moncada Acosta
Agent of the Bolivarian Republic of Venczucla
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APPENDIX: THE TERRITORY OF GUAYANA ESEQUIBA AND ITS

CURRENT STATE
L INTRODUCTION
1. The ternitory subject to the controversy 1s the Venezuelan State of Guavana

Esequiba, which measures approximately 159,500 square kilometres and accounts for
almost 15% of the surfacc arca of the Bolivarnian Ropublic of Venczucla. It 1s situated west
of the Essequibo River, delimited to the south-west by the border with Brazil, to the north
by the Atlantic Ocean and to the north-west by the southern limit of the Venezuelan states

of Bolivar and Dclta Amacuro.

2. The territory of Guavana Escquiba is currently administecred by the Co-operative
Republic of Guyvana (Guvana), which exercises control over it. This current de facto
administration and control by Guvana in no way amounts to a lawful exercise of
sovereignty and is without prejudice to Venczucla's legiimate claim to the termitory.
Pursuant to Article V of the Geneva Agreement, none of the acts taken by Guvana as an
administrator constitutes a basis for asscrting or supporting Guvana’s claim to territorial
sovereignty or create sovereign rights over this territory; nor can thev constitute a basis for
denving Venezuela's historic territorial claim. Venezuela expressly referred to this
provision on the day of Guyana’s independence, when it “recognize[d] as terntory of the
new State |of Guvana| that which is located east of the right bank of the Essequibo River,
and reiterate[d] before the new country, and before the international community, that it
expressly reserve[d] its rights of ternitorial sovereignty over the entire zone to the left
margin of the aforementioned river”, namely “the territory of the Guayana Esequiba™.! In
the following months, Venczucla cxpressly reserved its sovercign rights to the territory of
Guavana Esequiba before the Security Council® and the General Assembly of the United

Nations.* Venezuela also opposed the unilateral granting of logging and mining

! Memorandmin of Venezuela. Annex. pp. 38-39.
2 fbid.. p. 39.
*Ibid.



concessions by Guvana on the territory of Guayana Esequiba® from its inception, making
clcar that the Geneva Agreement preserved its rights to the territory of Guayana Escquiba.®

Its position has never changed since.

3 It 1s crucial to recognise that Guavana Esequiba belongs to Venezuela, which, as
its true sovereign, has made every effort to secure the preservation of its ecosvstems and
cvery clement that makes up the environment, as well as the well-being of its pcople. By
contrast, after nearly six decades of administration by Guyana there 15 no doubt left as to
Guvana’s willingness to exploit and exhaust the territory’s natural elements at any cost,
with absolutc disrcgard for the destructive consequences of its actions on the cnvironment,
in blatant violation of the nights of the local indigenous populations and of its international

obligations.

I THE TERRITORY OF GUAYANA ESEQUIBA

4, The temitory of Guayana Escquiba forms part of a much wider natural region
known as the Guiana Shi¢ld or Guiana Highlands. Shiclds arc very stable scetions of the
Earth, with a geological composition which has changed little over time and with little
scismic activity. The Guiana Shicld is irregularly shaped and covers an arca of 1,100,000
square kilometres. As can be seen on Figures 2.1.a. and 2.1.b.. it encompasses the southeast
of Venczucla, including Guayana Fscquiba, togcther with the territorics of Guyana,
Suninam and French Guiana, as well as the north of Brazil and a small portion of Colombia.
The Venezuelan States of Amazonas and Bolivar as well as the southemn part of Delta

Amacuro, adjacent to Guavana Escquiba, also form part of the Guiana Shicld. The shicld

4S¢e e.g P. Torrcalba, - un siglo del despojo. Esequibo, la historia de una reclanacion, Caracas,
Editorial Arte, 2004,

* See ¢.g. the press release of the Ministry of Foreign Affairs in which it is stated that Venezuela
docs not recognisc purporicd concessions in Guayana Escquiba, 15 May 1968 (Annex 99). Scc also
R. Surcda Delgado. f.a Guavana Fsequiba: dos etapas en la aplicacion del Acuerdo de Ginebra,
UCYV y Academia Nacional dc Historia, Caracas, 1990, pp. 67-68.

2









Bolivar (see Figure 2.2). Mount Roraima, which rises to 2,850 metres above sea level, goes
from wcst to cast in descending steps until arriving in the vicinity of the Esscquibo, at 100
metres above sea level. To the south, at the border wwith Brazil, are the mountains of Kamoa,
which reach a maximum of 558 metres above sea level. To the north. the extension of the
Imataca mountain range continucs until Guavana Escquiba, forming the Kauramcmbu
Range constituted of small hills of 200 to 300 metres above sea level. In the north of the

territory is a zone of vounger sediments derived from marine and deltaic processes.
7. The territory of Guayana Esequiba is divided into five natural regions:®

e The region of Tepuves and Gran Sabana, which constitutes 20.4% of the
territory and forms part of one continuous natural region. the rest of which 1s
situated in the south-western part of Venezuela's state of Bolivar (and occupies
30,000 km-* thercof). This rcgion is mountainous with tabular rclicfs of
different levels of erosion. with heights ranging from 600 to 2,810 metres

above sca-level. and valleys ercated by numerous rivers.

¢ The pencplain of the south of Rupununi (Penillanura del Sur de Rupununi),
which constitutes approximately 23% of the terntory and is situated between
the Takutu Basin in the north and the Brazilian border in the south. This area
is characterised by lower relicts — ranging from 100 to 1,500 metres above sca

level — and is home to the Kanuku mountains, which are carved and split in

8 F. Morales, “Geografia (isica del territorio en reclamacion: Guayana Escquiba®, Fondo Fditorial
Humanidades, 1999, pp. 37 ff. See also Q.J. Marquez, La Fenezolanidad del Esequibo.
Reclamacion, desarrolle unilateral, nacionalidad de fos Esequibanos, Caracas, 2002, pp. 61-G2,
which refers to four natural regions; the coastal zone (zona costera), the intermediate zone (zona
intermedia), the Cordillera Pacaraima, and the southem zone made of the Rupunumi Savannahs,
crossed over by the Kanuku mountains. Sce also D. de Barandiaran, “La Guavana Escquiba, su ticrra
y su genle (breve sintesis)”, i Bolelin de la Academia Nacional de la Historia, Vol. LXXXIV,
Januray, Fcbruary, March 2001, N° 333, pp. 145-154. For a lull gcographical sketch of the disputed
lerrilory. sce Vencrucla-British Guiana Boundary Arbitration, The Case ol the United States ol
Venerucla belore the Tribunal of Arbitration To Convene at Paris under the Provisions of the Treaty
between the Uniled States of Venczucla and Her Britannic Majesty Signed al Washinglon February
2, 1897, Vol. L. New York, 1898, Pp. 13-34 (availablc al
hitps:/farchive.org/details/venczuclabritis) 1 vencgoog/page/n6/mode/2up).




two by the rivers Rupununi and Ireng, tributaries of the river Branco, which in

turn 1s a tributary to the niver Negro sub-basin.

» The peneplain of the north (Pemllanura del Norte), which cormesponds to
around 40% of the terntory and is at low altitude, almost entirely below 150
metres above sea-level. It is delimited by the coastal plains in the north, the
Takutu Basin Rift in the south and the region of Tepuves and Gran Sabana in
the west. Like the region of Tepuyes and Gran Sabana, the Penillanura del
Nortc forms part of a greater natural region, a large part of which is situated in
uncontested Venezuelan territory, namely in the states Bolivar and Delta

Amacuro.

e The Takutu Depression occupies 5.7 % of the territory subject to the
controversy and scparates the penceplains of the north and of the south of
Rupununi. The nver Ireng flows westwards along its northem edge in part,
towards the River Negro Basin, It is an arca of flat to gently undulating relict
forming a shightly depressed arca between the Kanuku and Pakarmma
Mountains. In the rainy season due to its flat-lving nature it is prone to
flooding. Rivers in the west flow westwards towards the Amazon Basin, those

in the east towards the Essequibo.

o The Coastal Plain corresponds to around 8.9% of the territory in controversy.
It is a low-lving arca cxtending 30-70 km inland from the coast and composcd
of sands, clays, and continental and marine debris with a warm and rainy
climate. It is on these fertile soils that the vast majority of the population of

Guayana Escquiba 1s living,

8. The low clevation of the territory means that 87.6% of the land is characterised by
a humid tropical climate. The hagher elevations and northwest-southeast onentation of the
Tepuves and Gran Sabana region favour the interception of northeasterly winds

approxmmatcly between November and March, which Icads to increasced rainfall in a large



part of thig region and in the peneplain of the north. During the same period, the Takutu

Dcpression is prone to droughts.”

? F. Morales. “Geografia fisica del territorio en reclamacion: Guavana Esequiba”. Fondo Editorial
{umanidades, 1999,






9, 96.3% of the territory of Guavana Esequiba is made of natural vegetation (Figure
2.3), with 14% of thc territory being savannahs and 72% covered by primary rainforest,
montane forest. seasonal forest, dry evergreen forest, marsh forest and swamp forest, '
crossed by a number of rivers up to 1000 kilometres long. presenting characteristics
speceific to the region including a vast quantity of rapids, waterfalls, river islands and natural

river channels.!!

10. The exact extent of the natural wealth of Guayana Esequiba is difficult to assess. !
It is one of the regions of highest biodiversity in the world," and it is estimated to host
between 7,000 and 10,000 plant specics, including 1,700 tvpes of trees, but also necarly
1,500 species of vertebrates, 730 species of birds and more than 400,000 species of

" F. Morales. “Geogralia (isica del territorio en reclainacion: Guayana Escquiba”™. Fondo Fditorial
wmanidades, 1999, pp. 164 IT. Scc also OJ. Marquez, "La Venerolanidad del Escquibo,
Reclamacion, desarrollo unilateral, nacionalidad de los Escquibanos™, Caracas, 2002, pp. 62-63,
which describes the diverse forest cover of Guayana Esequiba.

"' G. Melun. M. Le Bihan. “Histoire et immpacts environnementaux de I orpaillage en Guyane. Clefs
de compréhension des 1ensions actuclles™, Office frangais de la biodiversité, 2020, p. 6 (available at
https://oai-gemn ofb fr/exl-php/document-
affiche/ofb_recherche_0ai/OUVRE_DOC/60505ue=ofb_recherche oai&action=OUVRE_DQC
&cid=60505&fic=PUBLI%2FR21%2F45.pdf). On the chamcteristics of the rivers and
watercourses of Guayana Esequiba. see also: D. de Barandiardn, “La Guavana Esequiba, su tierra ¥
su genie (breve sinlesis)”. in Boletin de la Academia Nacional de la Historia, Vol LXXXIV.
January, February, March 2001. N°333. pp. 158-161; Ing. For. Inocencio Soto. “Los rios de la
Guavana Esequiba venezolana v su potencial”. 26 February 2023 (available at
https://fr.scribd com/document/677341597/1.0s-Rios-de-La-Guavana-Esequiba-Venezolana-v-Su-
Potencial).

2 On the topic and more generally on the geography and physical characteristics of Guavana
Esequiba. see e.g., I. Sequera de Segmim et al., “ Veneznela ¥ su espacio fronierizo, El problema del
Esequibo”, La Universidad, Facultad de Humanidades v Educacion, Instinto de Geografia v
Desarrollo Regional, Caracas, 1983,

13 0n the importance ol the Guiana Shicld as an “ccoregion™, sce e.g. P. Haden, “Forcstry 1ssucs in
the Guiana Shicld Region: a Perspective on Guyana and Surinam”, in Europcan Union Tropical
Forestry Paper 3. Overscas Developinent Institute, London, European Commission, Brussels, 1999,
p. 10 (available at hips:.//odi.org/cn/publications/lorcstry -issucs-in-the-guiana-shicld-region-a-
perspective-on-guyana-and-surinainc/), stating that “the size and pristinc naiurc of |the Guiana
Shield's] tropical forest is umgque: it is an area of opportunity for conservation and sustainable
developient™.




insects.!* Specialists consider that one hectare of forest in the Guiana Highlands could host

as many diffcrent tree specics as the wholc of Europe.

1 G. Melun. M. Le Bihan. “Histoire et impacts environnementaux de 1'orpaillage en Guyane. Clefs
de compréhension des 1ensions actuclles”. Office frangais de la biodiversité, 2020, p. 6 (availablc at
https://oai-gem. ofb.fr/ex|-php/document-

affiche/ofb_recherche 0ai/fOUVRE_DOC/60505ic=PUBLI/R21/45.pdf).

10







11 The Prologue to Bellin’s “Geographic Description of Guyana™ describes the

territory as follows:

*Gold, silver, copper, quicksilver, iton, antimony, sulphur, nitro,
lcad, magnet, and marbles of all kinds and colours abound in this
country: there are diamonds, mbies, emeralds. amethysts, gamets,
alabaster, rock crystal, and all other precious stones and minerals,
besides the fishing of precious pearls, which is done in various parts.
In the countrvside all kinds of grains, fruits, legumes, herbs, plants
and flowers of Europe arc produccd; such as cocoa, cinnamon,
pepper, sarsaparilla, vanilla, grana, tobacco, a thousand species of
balsams, palo from Brazil, from Campeche. ... very fragrant incense,
gums, barks, resing and medicinal herbs, The number of cattle is
incredible, and the race or caste of horscs and mules of Europc
deserves singular ¢stimation. In its forcsts, tigers, lecopards and bears
abound; in the nvers there are lizards or caimans, and a thousand
species of fish; and in the fields there are many vipers and snakes, of
so many sizes, qualities, shapes and colours, that it is unspeakable,
as well as other poisonous inscets and animals.”'

12. In addition to the incredible fauna and flora and to the vast reserves of gold present

16

in Guavana Esequiba,'® bauxite, manganese,'” coltan, silver and uranium '* have also been

13 8. Bellin, Descripeion geogrifica de la Guavana, Prologo por Caupolican Ovalles, Ediciones de
la Presidencia de 1a Republica, Caracas, 1986.

1% See e.g.: WTO Trade Policy Review Guyana 2007: Joint Mecting Vengzuela-Guyana for
Economic and Oil Cooperation, 3-4 April 1986. p. 2. 4 (Annex 128).

" . Vargas-Arenas, "Guavana: la historia del Nuevo Dorado”. en A. Mejias Guiza, C, Teresa Garcia
(eds.), Antropologias hechas en Venezuela. Vol. 1. Asociacion Latinoamericana de Antropologia.
Red de Antropologias del Sur, 2020, p. 296.

18 Véase, por cjemplo, "Company [inds some five million pounds of uranium in Guyana®, Kaieteur
News, 23 de enero de 2009 (disponible en;
hitps://www kaiclcurnewsonling. com/2009/01/23/company -[inds-some-five-million-pounds-ol-
uranium-in-guvana/); "El hallazgo de uranio podria scr un nucvo punto de partida para Guyana”,
(uvana Chronicle, 14 de abril de 2010 (disponiblc ci
hitps://guvanachronicle.com/2010/04/14/uranium-lind-could-be-new-breaking-ground-for-
guyana/). Véasc lambién: "Guyana's Extractive Industrv Scetor (EIS), A Svnopsis ol [ssucs and
Recommendations for the mining scclor as a Susiainable Element of Guyana's Low Carbon
Development  Stratcgy (LCDS)'.  julio de 2013, pp. 11-13  (disponible cn:
http://awsassets panda.org/downloads/extractive_industries_sector final report 1. pdf).
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discovered in the area.'” The presence of significant reserves of oil and natural gas is also
suspected 1n the Takutu Basin, some of which arc alrcady subject to exploration and/or

exploitation plans by transnational corporations.*"

13. It is because of these exceptional environmental features, and more particularly
because of the territory’s incredible wealth in natural resources, that the then British
coloniscrs first started to covet it.*' Today, it is still this wcalth that has attracted illegal
mining activities and mining corporations operating in the region, under licences granted

by the Guvanese Government. ™ Unfortunately, even though Guyana recently established

17 0.J. Marquez. “La Vencrolanidad del Escquibo. Reclamacion, desarrollo unilaleral, nacionalidad
dc los Escquibanos™, Caracas. 2002, p. 64,

* See e.g. “Venezuela pudiera perder gran riqueza natural de la Guavana Esequiba™, Fitalis
{accessible at hitps://vitalis. net/actualidad-ambiental venezuela-rique za-natural-gnayana-
gsequibal); “Investors eving Takutu Basin for oil exploration”, Guyvana Chronicle. 17 February 2022
(accessible at  https://guvanachronicle.com/2022/02/17/investors-eveing-takatu-basin-for-oil-
exploration/y; “Growing interest by oil companies in re-exploring Takutu Basin™, News Guyana, 17
February 2022 (accessible at https:/www.inewsguvana. com/growing-interest-bv-oil-companies-in-
re-exploring-talknm-

basm/#:~ text=There%20has%2 Obeen®? Ogrowing20mterest.under?? 0discussion%e2 Obv%a20the
%20Govenment).

=l 8ee, eg. The Case of the United States ol Venczuela before (he Tribunal of Arbitration To
Convene at Paris under the Provisions of the Treaty between the Umted States of Venezuela and
Her Britannic Majesty Signed at Washington Febrary 2. 1897, Vol. III. New York. 1898 (available
at https://archive org/details/venezuelabritisO3venegoog/page/nl 54/mode2up), Annex N° G668,
“Extract fromn the Official Report, dated July 25, 1895, on the Gold Mining Industry in British
Guiana™. See also: H. Gonzalez Oropeza, Una historia de nuestra frontera oviental: las colonias
holandesas en Guavana “cambian de duefio” 1973-1514, Caracas, Academia Nacional de Historia,
2014, p. 19; M, Martinez, ~Vision geografica ¢ historica de las fronteras de Venezuela v Guyana™,
Revista Geopolitica Natal, Vol. 7, 2016, pp. 117-120; P, Ojer, Sumario hisiorico de la Guavana
Esequiba. Maracaibo. San Cristobal, Coleccidon Sumario. 1982, pp. 19-20, 25; A Rojas, Los limires
de Venezuela con la Guavana Brirdnica, Ministerio de Relaciones Exteriores, Caracas, 1902, pp.
15-16; C. Rondon, Desde el Orinoco hasta el Esequibo, Caracas, Congreso de la Repiblica, 1973,
pp. 24 T and 46, observing that “British Guvana, like other British colonies, was reduced to the
primitive role of source of raw materials and narket for goods and other industrial products™ 1.
Thum, F, Everard. The boundary between British Guiana and Venezuela, Venezuela, 1879
(available at https://archive org/details/boundarybetweenb00imth): V. Zambrano, The Fssequibo.
our historic claim, Caracas, 1982, p. 7. On (urther considerations explaining the imponance of the
lcrritory in the cves of the British colonisers, scc e.g.: J. Aguilcra, Las fronteras de Venezuela,
Venesuela Ediciones Minci 2015 Nucsiro Esequibo, Ministerio del Poder Popular para la
Cormunicacion y la Informacion, 1976, pp. 64-63.

=2 On the continuous role playved by the constant search for appropriation of the natural wealth of
Guayana Esequiba. see e.g.: D. Alvarez. “El Esequibo es territorio Venezolano™. Enlace Cientifico.
16. No. 13. 2015, pp. 87-100. See also M. Martinez. “Visidn geografica ¢ historica de las fronteras




purportedly protected areas (Figure 2.4), these arcas are totally inadequate to protect the
cnvironment of Guayana Escquiba from these activitics, resulting in cxcessive resource

extraction activities that have irreparably damaged the environment of the area.

de Venezuela v Guvana”, Revista Creopofitica Natal, Vol, 7, 2016, which highlights Venezuela's
protests against the granting of inining and logging concessions in Guayana Esequiba in the XXth
and XXIst centuries (available at
hitps://fissun.com/publicacioncsuplact/docs/cnlace_cicnl_fico_volumen 13 _uptlach_cblad744[688
39).

21 GIS Datasets and maps of Guvana (available at www guvnode.com). To compare with the extent
to which Venezuela has declared protected zones, see Embassy of Venezuela. Protected zones in
Vencsucla (available at ittps//’www . embajadadevenezuela org/generalidades/areas-protegidas/).
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14. The Protccted Arcas Commission cstablished by Guvana’s Protected Arcas Act
20117 has not addressed these deficiencies. In fact, only one protected area was declared
since the Commission became operational in 2012.% On 28 March 2024, the Human Rights
Committee expressed its conecrn at the cnyvironmental damage causcd by mining activitics
under Guvana’s watch: it highlighted the lack of enforcement of environmental regulations

bv Guyana and the in¢fficiency of Guyvana's Environmental Protection Agency >

1II. THE POPULATION OF GUAYANA ESEQUIBA

15, The total population of Guavana Esequiba is around 125,000 inhabitants. This
numbcr takes into account the last census published by Guyana, and conducted in 2012,
which showed a negative birth rate resulting from a population drop as compared to the
earlier census of 2002.%® This estimation is in line with the World Bank’s note, according

30

to which 90% lives in the narrow coastal plain,® and it is confirmed by various sourccs.

= Guyana's Protected Areas Commission is supposedly in charge of establishing. promoting and
expanduig Guyana’s national protected areas system. See Protected Areas Commission. “About
Us™, at https://www.pac. gov.gv/about-us-
24~ 1ext=In%20201 1%:20the%20P A%20 Act. global%201mportance%o20including%20climate%o2

Oregulation, However, its action falls far below what is required to protect the environment of
Guavana Esequiba.

* Qut of the five protected arcas recognised by Guyana in Guavana Escquiba, one was declared
pror 0 Guvana’s independence, one was declared in 1996, two in 2011 and one in 2017,
Information specific to these protected areas can be found on the Protected Areas Conunission’s
website at https://www.pac.gov.gy

* Human Rights Committee, Concluding observations on the third periodic report of Guyana, UN
Doc. CCPR/C/GUY/CO/3, 28 March 2024, para. 26.

#" Guyana conducted another census in 2022. Venezuela is not in a position to comment on the
results as the census has not been published.

** The results of both censuses are available at htips:/statisticsguvana. gov.gy/census/.

¥ Scc World Bank., ‘The World Bank in  Guvana', Overview (available  at
htips://www worldbank org/en/country/guyvana/overview#1 )

* See e.g.. Orinoco Tribune. *Veuezuela Deploys Identification Personnel in Tumeremo to Grant
1Ds 1o Essequibo Residents™, 12 December 2023, avalaible at https://orinocotribune com/venezuela-
deplovs-identification-personnel-in-tumeremo-to-grant-ids-to-essequibo-residents/: Le Monde avec
AFP, ‘Essequibo: le Guyana et le Venezuela s’accordent « pour ne pas utiliser la force », mais
campent sur leurs positions’, L5 December 2023, available
at hitps://www.lemonde fr/international/article/2023/12/1 5/essequibo-le-guyana-et-le-venezuela-s-
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The number of 235,928 claimed by Guyana in its Memorial®' and allegedly based on the
census conducted under Guyana’s administration 1n 2012 is clearly crroncous and grossly
misleading, as it corresponds to the sum of the alleged population of six purported
Guyvanese regions, three of which are not entirely located within the disputed territory. In
particular, the inclusion in the account of the whole of the more denscly populated region
of Essequibo Islands — West Demerara (unilaterally proclaimed by Guyvana) is manifestly
erroneous. > Claiming that the population of “the Essequibo region™ — which is the name
given by Guyana to the disputed territory™ — is “235.928. or ncarly onc third of Guvana's

entire population™* is vet another misrepresentation of the facts by Guvana.

16. As indicated above, the most significant part of the territory’s diverse population
is concentrated in the northem coastal arca,™ with a smaller proportion of the population,
constituted essentially of indigenous communities, living further in the interior, near the
Pacaraima mountains and in the south of the territory.** The density of population in all the

arcas of thc intcrior is Icss than | person per squarc kilomctre (scc Figure 2.3).

17. Nevertheless, the intenior of Guayana Escquiba i1s home to numcrous indigenous
peoples and communities which have lived there since wayv before colonial times,

conscrving and promoting their customs, and passing thcm on from gencration to

accordent-pour-ne-pas-utiliser-la-force-mais-campent-sur-leurs-positions_6205961 3210 html:
BBC News Mundo, ‘3 claves para entender la escalada de tension entre Venezuela v Guyana por el
disputado territorio del Esequibo (v cual es la respuesta internacional)’, 8 December 2023. available
at

https://www . bbe.com/mundo/articles/cxx | 8pjld5 So#:~ text=Fl%2 52 0Esequibo%2 520concentra%
2520se15%2520de.10s%62 520800.000%:2 5 20habitantes%2 520del%2520pais

3 Guyana’s Mcmorial on the Merits, Vol. 1, para. 2.23.

** The final results of the 2012 census conducted by Guvana arc  available  al
hitps://siatisticsguy ana. gov.gyv/wp-conicnl/uploads/2019/10/Final_2012 Census Count-1.pdl

3 Guyana’s Memorial on the Merits, Vol. 1. para. 2.2.

31 Guyana’s Memorial on the Merits, Vol. I, para. 2.23.

*  World Bank, "The World Bank in  Guyana’., Overvicw  (available  at
hitps://www,worldbank.org/en/country/guy ana/overview#1 )

* According to the Committee on Economic. Social and Cultural Rights. Amerindian people
constituied 73.5% of the population of the hinterlands arcas in 2015, Sce Economic and Social
Council, Commilice on Economic, Social and Cultural Rights. *Concluding obscrvations on the
combined sccond to fourth periodic reports of Guvana™, UN Doc. E/C.12/GUY/CO/2-4, 28 Oclober
2013, para. 42.
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generation.*” Most of these indigenous peoples speak a language Caribe: this is the case of
the Pecmon, Akawaio, Karifia, Patamona, Macuxi, Wai Wai y Yckuana people. Others, such
as the Lokono (arawako), the Wapishina and the Warao people, speak Arawak or have a

linguistically independent language.

* The Ministry of Amerindian Affairs of Guvana has registered 112 indigenous communities, 102
ol which livc in Guayana Escquiba. Scc Instiluto Geografico de Vencrucla Simén Bolivar, 2024,
“Breve descripeion de la Geogralia Humana de la Guavana Escquiba™ Caracas, Dircccion de
Provectos Especiales. 2024
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18. The documentation presented by Venezuela before the Paris arbitral tribunal in
1899 attcsts in particular to the fact that the indigenous people living on the territory arc
the original inhabitants and owners of Guavana Esequiba.** In 1883, the population of the
northwestern part of the territory, situated between the Pomeroon river and the Orinoco,

was described in the following terms: ™

*The population of the whole district is very scanty, and 15 very
scattered. Most of the inhabitants arc Red men — Truc Canbs chicfly
on the Barama and upper Barima, Ackawoi on the Morooka and
upper Waini, Arawaks on the Morooka, and many Warraus
everywhere at the mouths of the rivers™.*

19. Traditionally and historically, indigenous communities have lived peacefully in the
broader arca constituted of Guayana Esequiba and of the southern Venezuelan States of
Dclta Amacuro, Bolivar and Amazonas.*' In particular, the indigenous people from the

Akawalo, Arawak (Lokono), Pemon, Arekuna, Kanfia, Warao, Macuxi, Patamona,

* On this point, sce also: . Thurn, F. Everard, The houndary benween British Guiana and Venezuela,
Venezuela, 1879 (available at https.//archive.org/details/boundarybetweenb00imth). Sce, lurther, G.
Salas. “Las controversias limitrolcs pendicnies en América del Sur. La cucstion del Escquibo™,
Revista  de la  Facultad de  Derecho, 2¢2), 2011, p. 68 (available at
hitps://revistas.unc.cdu. ar/index.php/refade/article/view/6280). The author highlights that achicving
the peaceflul and mutually accepiable scttlement of the territorial controversy through negotiations
is of the highest importance [or the ¢ssential interests ol the population (see p. 77). Scc also P. F.
Cavelano de Carrocera, “Las Misiones cn Venerzucla. Sintesis historica™, in Bolelin de 1a Acadeimia
Nacional de la Historia, N° 197, January-March 1967, which addresses the links between the first
missionarics in Venczucla and the indigenous communitics. On (he treatment of (he indigenous
commnunitics by (he United Kingdom in the 19" century, sce M. Menczes, fritish policy towards
the Amerindians in British Guiana 1803-1873, Guyana, The Caribbean Press, 1977

3 The Case of the United States of Venezuela before the Tribunal of Arbitration To Convene at
Paris under the Provisions of the Treaty between the United States of Venezuela and Her Britannic
Majesty Signed at Washington February 2, 1897. Vol III. New York 1898 (available at
https://archive org/details/venezuelabritisO3venegoog/page/nl 34/mode/2up), Annex N* 628: EF.
itn Thum, “The Northwest District in 18837, See also Annex N* 664 and 665 of the saine voluine.
W Ihid.

10n (he link between geographical factors and the administration of the terrilory, and the presence
ol indigenous cotnmunitics in Guayana Escquiba, sce e.g.: M. Bello. "Formacidn dec los litnitcs
icrresires de Vencruela™, Aldea Mundo, Revista sobre Fromeras e Integracion. Afio 13, N° 26 (2),
2008 (available at hitps://www.redalyc.org/pd(/5343/54315493002 pdl). On the links between
Venezuela and Guayana Esequiba. see e.g.; P. Torrealba, 4 wi siglo del despojo. Esequibo, la
historia de una reclamacion, Caracas, Edilorial Aric, 2004
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Wapishama and WaiWai communities are sister communities which share cultural ties and

live on both sides of the de facio line.

20. Indigenous people represent the majority of the population living inland: as the
original owners of the territory they must fully participate in the decision-making impacting,
their ancestral lands. However, because of Guyana's illegal and environmentally
destructive activitics in the arca, it 1s common for the people of Guayana Escquiba to cross
the de facto line to reach the state of Bolivar, whether it is to work, to go to school. or to

access public services,

21, Guyana has turned a blind eve to the catastrophic destruction of the environment
of Guavana Esequiba, including the pollution of the terntory’s watercourses, as a
consequence of the excessive exploitation of the territory’s natural resources. Logging and
mining concessions have been granted to large corporations on land pertaming to
indigenous communities, and the people opposing mining activities carried out in their
lands have faced threats, harassments and acts of vielence, It must also be ecmphasiscd that
the people of Guavana Esequiba have not received economic or social benefits from the
activities taking place on their territory, and have instead suffered from poverty and social
cxclusion, Morcover, Guyana should tell the world the truth about how, despite the dozens
of vears in which it has allowed or participated in the depredation of Guayana Esequiba,
none of the profit obtained by transnational mining has been reverted. not even to the
human and social development of the Guyancse people themselves, whose birth ratc was
the only one in Amenca that was reversed for almost the entire twentieth century, and
whose human development index has been one of the lowest. if not the lowest of the whole

of South Amcrica.

22, Since the conclusion of the Geneva Agreement in 1966 and the increasingly
unfavourable policies adopted by Guvana, Venezuela has consistently opposed the
destruction of the territory’s environment and multiplied its initiatives to support the
population of Guayana Escquiba, which it considers to be Venczuclan for rcasons of

historical sovereignty. Venezuela's best efforts to cooperate and promote the development

21



of its territory have not stopped in the past six decades. in stark contrast with the focus
adopted by Guvana. Guvana’s narrative, according to which Venczucla has suddenly been
reviving an old territorial claim because of the discovery of oil fields off the coast of

Guavana Esequiba in 2015, is pure propaganda.
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Annex 34

Notes sent to Mr. Saint John, 13 February 1890
(Translation)
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